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W ARE, Adminiftrator of JoNEs, Plaintiff in Error, werfus
HYLTON et al.

RROR from the Circuit Court for the Diftri& of Virgi-
nia. The a&ion was brought.by William Fones, (but
“as he died, pendente lite, his Adminiftrator was duly fubftitut-
ed as Plaintift in the-caufe) furviving partner of Farrel and
Fones, fubje@s of the king of Great Britain, againft Da-
. niel Hylton & Cb. and Francis Eppes, citizens of Virginia, on
‘a bond, for the penal fum of £.2976 11/ 6d. fterling, dated the
7th Fuly, 1772 '
The Defendants pleaded, 1ft, Payment; and, alfo, by leave of
the court, the following additional pleas in bar of the ation.
2d. That the Plaintiff ought not to have and maintain his ac-
tion, aforefaid, againft them, for three thoufand one hundred
and eleven and one ninth dollars, equal to nine hundred and
thirty three pounds fourteen fhillings, partof the debt in the
declaration mentioned, becaufe they fay, that; on the fourth
day of July, in the year one thoufand feven hundred and feven-
ty fix, they, the faid Defendants, became citizens of the ftate
of Virginia, and have ever fince remained citizens thereof,
and refidents therein; and, that the Plaintiff; on the faid fourth
day of July, in the year 1776, and the faid Fofeph Farrel were,
and from the time of their nativity ever had been, and always
fince have been, and the Plaintiff flill is a Briti/b fubjedt, ow-
ing, yielding and paying allegiance to the King of Great Bri-
tain; which faid King of Great Britain, and all his fubje&ts,
as well the Plaintiff as others, were, on the faid fourth dav of
Fuly, in the year 1770, and fo continued until the third of
September, in the year 1783, enemies of, and at open war
with, the ftate of Pzrginia, and the United States of America;
and, that being fo enemies, and at open war as aforefaid, the
legiflature of the ftate of Virginia did, at their feffion begun
and held in the city of Williamfburgh, on Monday the twenti-
eth day of O&ober, in the year 1777, pafs an aél, entitled
* an aél for fequeftering Briti/h property, cnabling thofe indebt-
’ ed
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1796. ed to Britifb fubje&s to pay off fuch debts, and direfting the
N~~~ proceedings in {uits where fuch fubjeéls are parties,” where-
by it was enacted, « that it may and fhall be lawful for any
citizen of this Commonwealth, owing money to a fubjeét of
Great Britain to pay the fame, or any part thereof, from time
to time, as he fhall think fit, into, the faid loan office, taking
thereout a certificate for the fame, in the name of the creditor,
with an endorfement under the hand of the commiflioner of
the faid office, exprefling the name of the payer, and fhall deli-
ver {uch certificate to the Governor and council, whofe receipt
thall difcharge him from fo much of the faid debt.” And the
Defendants fay, that the faid Daniel L. Hylton and Co. didy
on the 26th day of 4pril, in the year 1780, in the county of
Henrico, and in the ftate of Virginia, while the faid recited
a¢t continued in full force, in purfuance thereof, pay into
the loan office of this Commonwealth, on account of the debt
in the declaration mentioned, the fum of 3111-1-9 dollars,
equal to £. 933 : 14, and did take out a certificate for the fame,
in thé name of Farell and Fones, in the declaration mentioned,
as creditors, with an endorfement under the hand of the com-
miflioner of the faid office, exprefling the name of the payer,
which certificate they, the Defendants, then delivered to the
Goyernar and Council, who gave a receipt therefor, in con-
formity to the direftions of the faid at, in the words and fi-
gures following, to wit: « Received into the Councils’ office,
“ a certificate bearing date the twenty.fixth day of Apri/, 1780,
“ under the hand of the treafurer, that Daniel L. Hylton and
« Co. have paid to him, thirty one hundred eleven and one ninth
“ dollars, to be applied -to the credit of their accounts with
« Farrell and Fones, Britifh fubje&ts. Given under my hand,

“ at Richmond, this 3oth May, 1780.”
. T. JEFFERSON.

Whereby the Defendants, by virtue of the faid act of Af-
fembly, are dilcharged trom fo much of the debt in the decla-
ration mentioned, as the faid receipt {pecifies and amounts to,
and this they are ready tp verify. Wherefore, they pray the
judgment of the court, whether the faid Plaintiff ought to
have or maintain his alion, aforefaid, againft them for the
£-933: 14, partof the debt in the declaration mentioned.

3d. That the Plaintiff ought not to have or maintain his
altion, aforefaid, againft them, becaufe they fay that, on the
4th dayof Fuly, in the year 1770, the faid Defendants be-
came citizens of the ftate of Virginia, and have ever fince
remained citizens thereof, and refidents therein, and that the
faid Plaintiff, and the faid Fofeph FF arrell, on the faid fourth day
of Fuly, in the year 1776, and from the time of their nativity,
Rad ever been, and always fince have been, Britifh fubjeéts,
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" and the Plaintiff fill is a Britifh fubjell, yielding and paying
allegiance to the King of Great Britain, which faid King of
Great Britain, and all his fubjeéts, as well the FPlaintfl and
the faid Fofeph Farell, as others, were on the faid 4th day of
Fuly, 1776, and fo continued till the 34 day of September, in
the year 1783, enemies of, and at open war with, the ftate of
Virginia, and the United States of America; and that, being

fo enemies and at open war, as aforefaid, the legiflature of the

ftate of Virginia did, at their feflion commenced and held in
the city of Williamfburg, on the third day of May, in the year
1779, pafs an aét entitled « An a& concerning efcheats and
“forfeitures from Britifh fubjells,” whereby it was, among
other things enacted, « That all the property, real and perfon-
“ al, within this Commonwealth, belonging at this time to
“any Britifh fubje, or which did belong to any Britifp fub-
“ jeltat the time when fuch efcheat or forfeiture may have takeri
“place, fhall be deemed to be vefted in the Commonwealth ;
“ the lands, flaves, and other real eftate, by way of efcheat, and
“ the perfonal eftate by forfeiture.”” And the legiflature of
the ftate of Virginia did, in the'r feflion begua and held in the
town of Richmond, on Monday the fixth day of Aday, in the,
year 1782, pafs an a&, entitled « An ak to repeal fo much of
“a former a&, as {ufpends the iffuing of executions upon cer~
tain judgments until December, 1783, 'whereby it is enalted,
that no demand whatfoever, originally due to a fubjeét of Great
Britain, fhall be recoverabie in any court in this common-
wealth, althoughsthe fame may be transferred to a citizen of
of this ftate, or to any other perfon capable of maintaining
fuch an a@ion, unlefs the affignment hath been, or may be,
made for a valuable confideration, bona fide, paid before the
firft day May 1777, which faid alls are unrepealed, and flill in
force. ~ And the Defendants, in falt, fay, that the debt in the
declaration mentioned, was perfonal property, within this com-
monwealth, belonging to a Britifp {ubjedt, at the time of the
pafling of the faid act, entitled « An alt concerning efcheats
« and forfeitures from Britifh fubjelts;” and the Defendants;
in fa&, alfo fay, that the debt in the declaration mentioned,
is a demand originally due to a fubject of the King of Great
Britain, not tranclerred to any perfon whatfoever. And thefe
things they are readyto verify: ‘Wherefore they pray the judg-

merit of the court, whether the faid Plaintiff ought to have; or

maintain his a&ion aforefaid, againtt thern, S
gth. That the Plaintiff, his aflion aforefaid, againft them,
ought not to have or maintain, becaule they fay that a definitive
treaty of peace between the United States'of America and his
Britannic Majefty, was done at Paris, on the third day of
S;ptembﬂ, in the year 1783, and that, .by a part of the feventh
Vor. 11k D4 ) article

-
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article of the faid treaty, it was exprefsly agreed, on the part of
his Britannic Majefty, with the United States, among other
things, ¢ That his faid Britannic Majefty fhould, with all con-
venient fpeed, and without caufing any deftruction, or carrying
away any negroes or other property of the American inhabi-
tants, withdraw all his armies, garrifons and fleets, from the

faid Uhited States, and from every porty, place and harbour

2

within the fame,” which may more fully appear, reference be-
ing had to the faid treaty; And the faid Defendants aver, that
onthe faid 3d day of September, 1783, and from their birth to
this day, they have been citizens of thefe United States, and
of the State of Firginia, and that the Plaintiff’ has ever been a
B ritifh fubje&t, and that the Plaintift cught not to maintain an
altion, becawle his Britannic Majefty hath wilfully broken
and violated the faid treaty in this, that his Britannic Majefty
hath, from the day of the faid treaty and ever fince, continued
to carry off the negroes in his pofleflion, the property of the
American inbabitants of the United States, and hath, and ftill
doth refufe to deliver them, or permit the owners of the faid
negroes to take them. And the Defendants aver, that his Bri-
tannic Majefty hath refufed, and ftill doth refufe to withdraw
his armies and garrifons from every port and harbour within
the United States, which his {aid Britannic Majefty was bound
to do by the faid treaty: and the Defendants aver, that from
the day of the treaty his Britannic Majefty, by force and vio-
lence, and with his army, retains pofleflion of the forts Detroit
and Niagara, anda large territory adjoining*the faid forts, and
within the bounds and limits of the United States of America,
and the Defendants fay, that it further violation of the faid
treaty of peace, concluded as aforefaid, certzin pations, or tribes
of Indians, known by the names.of Shawanefe, Tawas, Twigh-
teesy Powtawatemies, Quiapoces, Wiandsts, Mingoes, Piankas-
kaws and Naiadonepes, and others, being 2t open; public and
known wars with the inhabitants of the United States, and liv-
ing within the limits thereof, and for the purpofe of aiding the
faid Indians infuch warand hoftility, at certain pofls, forts and
garrilons, held ank kept by the troops and garrifons bf his Bri~
tannic Majetty, to wit, at Detroit, Michelimachinac and Nia-
gara, within the limics of the faid Unitea States, on the gth day
of September, 1783, and at divers times'after the faid 4th day of
Seplember, 1783, up to the inftitation of thisfuit; by orders and
directions of his Britannic Majefty, and his officers ¢command-
ing his faid troops and armies, at the faid garrifons of Detroit,
Michelimachinac and Niagara, and at other forts and places
held by the fuid troops and armics within the limits of the Unit-
éd States, are fupplied and furnifhed with arms, ammunitiont
and weapons of war, to wit, with guns and gunpowder, lead

: : and
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and leaden bullets, tomahawks and  fcalping-knives, for the
purpofe of enabling themn to" profecute the war againft the citi-
zens of thefe United States, and alfo giving and paying to the
faid Indians money, goods, wares and merchandize, for booty
and plunder taken in fuch war,-and for perfons, citizensof thefe
United States, made prifoners by the faid Indians, in fuch their
warfare againft the United States, and fo the King of Great Bri-
tain is an enemy to thefe United States: Andthis they are ready
to verify. Wherefore they pray judgment of the court, whether
the Plaintiff; his a&tion aforefaid, againft them, ought to have
or maintain.

5th. That the debt in the declaration mentioned, was con-
tracted before the 4th day of Fuly, in the year 1776, to wit,
on the feventh day of Fuly, in the year 1774, and that when
the faid debt was contrafted, and from thence w0 the faid
fourth day of Fuly, 1776, and on that day, and until this day
the faid Plaintiff was, and is a fubje& to the King of Great
Britain, refiding in Virginia, until the faid fourth day of Ful,
in the year 1776, on which day the people of North America,
among whom were thefe defendants, who had theretofore been

the fubjelts of the King of Great Britain, diflolved the till

then fubfifting government, whereby the right of the Plaintiff
* to the debt in the declaration mentioned, was totally annulled,
Andthis they are ready to verify : Wherefore they pray thejudg-
ment of the court, whether the Plaintiff ought to have, or
maintain his action aforefaid, againft them.

The Plaintiff replied, 1ft. Non Solverunt to the plea of pay-
ment; on which iffue was joined; and to the 2d. plea in bar
he replied,

2d. That he, by reafon of any thing in the faid plea alleged,
ought not to be barred from having or maintaining his faid ac-
tion againft the faid Defendants, becaufe protefting, that that
plea, and the matters therein contained, are not {ufficient in
law to bar the {aid Plaintiff from having or maintaining his faid
altion in this behalf, againft the faid Defendants, to which the
faid Plaintiff hath no reafon, nor is he bound by the law of the
land to anfwer; yst, for replication in this behalf, he, the
faid Plaintiff, faith, that after the debt in the faid declaration
mentioned was contralted, and after the faid g4th day of Fuly,
1776, in the faid plea of the {aid Defendants mentioned, and
alfo after the faid twentieth day of O&ober, 1777, and the paf-
fing the a& of General Affembly, in the faid plea alfo men-
tioned, and alfo after the day in which the faid receipt in the

ca ftated, is faid to have been granted, to wit, on the
third day of September, in the year of our Lord 1783, it was
by the definitive Treaty of Peace between the United States
of America and his Britannic Majefty, made and done in the

City
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City of Paris, that is to fiy, in the commonwealth, now Di-
ftriét of Virginia, and now within the jurifdiction of this ho-
nourable court, ftipulated and agreed, among other things, « that
the creditors of cither fide fhould meet with no lawful impe-
diment to the recovery of the full value in fterling money, of
all bona fide debis, theretofore contracted;” and the faid Plain-
tiff in fa&t faith, that he, on the faid third day of September, in
the year 1783, and for a long time before (as well as the faid
Feofeph Farrell, in his lifetime were) then was, and ever {ince
hath been and #ill is, a fubject of his Britannic Majefty, and
a creditor within the intent apnd meuning of the gth article of
the Definitive Treaty; and that the debt in the declaration
mentioned, was tontralted before the faid third day of Septem-
ber, 1783, that is to fay, in the county and commonwealth
aforefaid, now the Diftri&k of Virginia, and now within the
jurifdiction of this honourable court; and there was and ftill
is owing and unpaid. And the faid Plaintift, for further replica-
tion, faith, that after contralting the debt in the declaration
mentioned by the faid Defendants, and alfo after the fourth day
of Fuly, in the year of our Lord 1776, and after the faid twen-
tieth day of October, in the year of our Lord 1777, and allo
after the faid third day of September, in the year of our Lord
1783, that is to fay, on the ' day of 1787, in the
then commonwealth, now the diftri&t of Virginia, and now
within the jurifdi¢tion of this ‘honourable court, it was by the
Conftiwution of the United States of America,. among other
things, exprefsly declared, that treaties which were then made,
or fhould thereafter be made, under the authority of the Uni-
ted States, thould be the fupreme law of the land, any thing
in the f2id conflitution, or of the laws of any ftate to the con-
trary notwithftanding ; and the faid Plaintitf doth, in fad, aver,
that the faid Conftitution of the United States, was made and
accepted, fublequent to and after the ratification of the faid de-
finitive treaty of peace between the faid United States of Ame-
rica and his Britannic Majefty, whofe fubject the faid Plain-
tiff theh was, and ftill is; and after the faid fourth day of Fuly,
in the year 17706, and al{o after the faid twéntieth day of Oéteber,
in the year 1777: Wherefore without 'that the debt in the de-
claration menuoned, was’ bona fide, contratted before the ma-
king of the faid Definitive Treaty of Peace, and before the
making ot 'the faid Conftitution of the United States, that he,,
the faid Plaintiff, is entided to demand, bave, and recover of
the faid Defendants, the aforefaid debt in the declaration men-
tioned without that the Governor and Council did give a
receipt for a certificate of the payment into the loan office of
the fum of 1311 1-9 dollars,y in the name of Farrelland fones,

< and



SupreME CouRT of the United States. 205

and in conformity to the direGion of the a& of General Aflem-  1796.
bly, entitled « An act for fequeftring Britifh property, ena- \ e~
“bling thofe indebted to Britifh fubjells, to pay of fuch debts,
<« and dire@ing the proceedings in fuits where fuch fubjeéts are
« parties;” whilft the faid a&t was in force, as in the faid
plea of the faid Defendants is alledged, and this he is ready to -
verify. Wherefore the faid Plaintiff, as before, prays judgment of
the court, and his debt aforefaid, and damages for detention of
the debt to be adjudged to him. -

To the 3d, 4thand 5th pleas in bar, the Plaintiff demurred
" generally.
~ The Defendants to the Plaintiff’s fecond replication, rejoin-
ed, that the faid Plaintiff, for any thing in the faid replication
contained, ought rot to have or maintain his faid altion againft
them, becaufe they, by way of rejoinder, in this behalf, fay,
that in the fame Definitive Treaty of Peace between the Un:-
ted States of America and his Britannic Majefty, by the faid
plaintiff in his replication mentioned, and which is now to the
court thewn, it was among other things ftipulated and con-
tra&ted as follows: « There fhall be a firm and perpetual peace
« between his Britannic Majefty and the faid United States,
“ and between the fubjects of the one and the citizens of the
« other ; wherefore, all hoftilities both by fea and land, fhall
¢ from henceforth ceafe,” all prifoners on both fides fhall be fet
« at liberty, and his Britannjc Majefty thall, with all conve-
« nient fpeed, and without caufing any deftruction or car-
“ rying away any negroes, or other property of the Ame-
« rican inhabitants, withdraw all his urmies, garrifons, and
“ fleets, from the faid United States, and from every port, place,
« and harbour within the fame > And the Defendants, in fact,
fay, that his faid Britannic Majefty hath not performed thofe
things, which, by the faid Tiréaty of Peace, he was bound to
perform, but hath altogether failed to do fo, and hath broken
the faid Treaty in this: that on the fourth day of September, in
tae year 1783, and on the third day of Fune, 1790, and at di-
vers times between the faid fourth day of September 1783, and
the f{aid third day of Funmey in the year 1790, his Britannic
Majefty at Detroit, and other parts within the boundaries of
the United States, to wit, within the commonwealth of /ir-
ginia, and the jurifdiction of this honorable court, in open vio-
lation of the faid treaty, and the articles thereof, excited, per-
fuaded, and ftirred up the Shawanefe, and divers other tribess
of Indians, to make war upon the faid United States of A-
merica, and the commonwealth of Virginia; and gave them,
the faid Indians, aid in the profecution of the faid war, and
furnifhed them with arms.and ammunition, for the purpofe of
enabling them to profecute the fame. And his {aid Britannic
R : : ' ) Majefty
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Majefty hath not, with all convenient fpeed, and without cau=
fing any deftruction or carrying away any negroes, or other
propeity of the American inhabitants, withdrawn all his armies,
garrifons and fleets, from ‘the faid United States, and from
every port and place within the fame ;—but hath carried away
five thoufand negroes, the property of American inhabitants,
on the fourth day of September, in the year 1783, from New
York, to wit, in the commonwealth of FVirginia, and within
the jurifdiétion of the court; and hath refufed to withdraw
with all convenient fpeed, his armies and garrifons from the
United States, and from every poft and place within the fame j— -
but hath, with force and violence, and in open violation of
the faid Treaty of Peace, on the faid third day of September,
in the year 1783, and fince, maintained his armies and garri-
fons in the forts of Niagara and Detroit, which are pofts and
places within the United States, and ftill doth maintain his ar-
mies and garrifons within the faid forts; and the Defendants
further fay, that the debt in the declaration mentioned, or fo
much thereof, as is equal to the fum of £.933 14. was nota
bona fide debt due and owing to the Plaintiff; on the faid third
day of September, 1783, becaufe the Defendant had, on the
day of 1780, in Virginia as aforefaid, paid in
part thereof, the fum of 3111 1-9 dollars, and afterwards obtain~
ed a certificate therefor, according to the a&t of the General
Aflembly, entitled « An aé for fequeftring Briti/b property,
enabling thofe indcbted to Britifh fubjecls, to pay off fuch

. debts, and directing the proceedings in fuits, where fuch fub-

jeéts are parties,” which payment was made while the faid act
continued in full force, without that the faid Treaty of Peace,
and the Conflitution of the United States, entitle the faid
Plaintiff to maiatain his faid a&ion, againft the faid Defend-
ants, for fo much of the faid debt in the declaration mentioned,
asis equal to £. 933 13. and this they arc ready to verify:
Wherefore they pray the judgment of the court, whether the
Plaintiff oaght to have or maintain his action aforefaid, againft
them, for fo much of the debt in the declaration mentioned, as -
is equal to the faid fum of £. 933 14. ,

The Defendants joined 1ffue on the demurrer to the 3d, 4th,
and gth pleas in bar: And the Plaintiff having demurred to
the Defendants rejoinder to the fecond replication, iffue 'was
thereupon likewife joined.

On the demurrer to the Defendant’s rejoinder to the Plain-
tiff’s replication to the fecond plea, judgment was given by
the Circuit Court, for the Defendants, and that as to fo much
of the debt in the declaration mentioned, as is in the faid fe-
cond plea fet forth, the Plaintiff take nothing by his bill: On
which judgment, the prefent writ of erfor was brought ; but c})!n

: the
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demurrer to the 3d, 4th, and 5th pleas, judgment was' piven 17g6.
for the Plaintiff; a Venire was awarded to try the iflue in fact )
on the firlt plea of payment; and on the trial a verdiét and
judgment were given for the Plaintiff for 596 dollars, with

intereft at 5 per cent. from the 7th Faly, 1782, and cofts.

On the return of the record, the error affigned was, that
judgment had been given for the Defendants, inftead of being
given for the Plaintiff, upon his demurrer to their rejoin-
der to the replication to the fecond plea. In nullo eff erratum
was pleaded, and thereupon iffue was joined. -

The general queftion was—whether by paying a debt due
before the war, from an Awerican-citizen}to Britifh fubjeéls,
into the loan office of Firginia, in purfuance of the law of that
ftate, the debtor was difcharged from his creditor! And the
argument took the following general courfe.*

E. Tilghman, for the Plaintiff in error. It is. conceded
that a debt was due from the Defendants to the Plaintiff, as
the commencement of the revolutionary war; and it has been
decided, in the cafe of Georgia- verfus Brailsford, ant. p. 1.
that although the ftatehad a power to fufpend the payment of fuch
a debt, during the continuance of hoftilities, yet that the cre-
ditor’s right to recover it, revived as an incident and confe-
quence of the peace. There is, indeed, no controverting the
gemeral right of a belligerent power to confifcate the property
of its enemy, in ordinary cafes ; though the modern policy of
nations abftains from the exercife of that right, in refpeét to
debts.  Vatt. B. 3. . 77. p. 483. DBut the relative fituation
of Great Britain and her colonies was of a peculiar nature,
widely different from the fituation of the Grecian, ot Roman
colontes 3 and, therefore, requiring a new and appropriate rule
of a&ion. At the time of the revolution, the creditor and
debtor were members of the fame fociety ; fubjeéls of the fame
empire. Had they belonged, originally, to diftinct, indepen-
dent flates, both would have anticipated, in the cafe of a war.
an exercife of the power of cenfilcation; but the event of a

-civil conteft colld not be reafonably contemplated, nor provid=
ed for. We find, therefore, upon the law of pofitive authoris
ty, as well as upon a principle of natural juftice; that even the
declaration of independence was deemed to have no obligatory
cperation upon any inhabitant of the Unired States, who did
not chufe, voluntarily to remain in the country, or to take an

oath

* As 1 was not preferit during the argument, I was in hopes to have
obtained the briefs of the counfel themfelves, for a more full difplay
of their learning and ingenuity in this caufe ; buc being difappeinted in
that refped, I have been aided by the notes of Mr. 7. Tighman, to
whofe kindnefs, it is juft ‘on the prefent occafion to acknowledge, I
have been frequently indebted for fimilar communications; in the courfe
wfithe compilation for thefe Reportss
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oath of allegiance, to fome member of the confederation, I
Dall. Rep. §3. On the declaration of independence, the American
debtor might chufe his political party, but he could not diffolve
his obligation to his Britifh creditor; and if he had no powerto
diffolve it himfelf, it follows that he could not communicate
fuch a power, to the fociety of which he became a member.
Vatt. Pr. Dif. . 5. 11. Befides, there are, certainly, a varie-
ty of cafes, to which the rigorous power of confifcation can-
not, and ought not to extend. Suppofe a contradt is formed
in a neutral country, between fubjedls of two belligerent pow-
ers, the debt thusincurred could hardly be the obje& of con-
fifcation. Ana&ion, it has been adjudged, may be maintain-
ed on a ranfom bill, even during the continuance of the war.
Doug.-.19. And. in general, it may be ftated, that capitula-
tions, made in time of war, though they embrace the fecurity
of debts, as well as other property, mullt be held facred. Fatt.
B. 3. f263. 264. p. 612. 613.

But fuppofing Virginia had the riglit of confifcation .in the
prefent inftance, two grounds for judicial enquiry will ftill re-
main to be explored :—1ft, Whether anaé& of the Legiflature
of that State has been pafled, and {o alted upon, as ever tohave
created an impediment to the Plaintiff’s recovering the debt in
controverfy? And 2d. Whether fuch impediment, if it ever
exifted, has been lawfully removed ? “®

1ft. It does not appear, from the enalling claufes of thelaw
of Virginia, whichhas been pleaded, that the State had any

"intention to confifeate the Britifh debts paid into her treafury s

and the preamble (which, though it cannot controul, may be
advantageoufly employed to expound, the enalting claufes) is

manifeftly inconfiftent with fuch an intention. The money,

when paid by the debtor into the treafury, was, fimply, to re-
main there, fubjeé to the directions of the Legiflature ; and
as the debtor was not bound fo to pay it, the provifions of the
aét could not amount toa confifcution ; but were merely an in«

- vitation to pay, with an implied promife, that whoever accept-

ed the terms of the invitation, fhould be indemnified by the
State. Nor was the invitation indifcriminately given to all
debtors, but only to thofe who were fued 3 from which thein-
ference is irrefliftible, that whatever refponfibility the flate
meant herfelf to afliime, there was no intention to extinguifh
the refponfibility of the Firginia debtor to the Britifb creditor,
The aét of the Virginia Legiflature, paflcd the 3d of May
1779, isin pari materia, andthrows light on the conftruétion
of the former at; for, there, when the Legiflature meant to
interpofe a bar to the recovery, they have in exprefs terms de-
clared it.  Several other a&ts have pafled on the {ubje&l, to

which itis merely neceffary to refer: The adt of the xftof

Mg,
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May, 1780, repeals the act of the 20th of Oftober 1777, fo far
as regards the authority to pay debts into the treafury. The
alls of the 6th of AMay 1782, and 20th of Ofober 1783, re-
vive the authority of making fuch payments in relation to Bri-
tifb debts; and prevents the recovery by Britih creditors:
Thhe aét of the 3d of Fanuary 1788, fixes the amount for
which the State will be liable on account of payments into the
treafury; to wit, for the value of ‘the money at the time it was
fopaid; with intereft.
ad. But if any impediment ever exifted to the recovery of
the debt, it is removed by the operation of the treaty between
- tbe United States and Great Britain, Congrefs having a pow=
er to repeal all the aclts of the feveral States, in order to eb-
tain peace ; and the treaty made for that purpofe being the fu-
preme law of the land, The fourth article declares that credi-
tors on either fide fhall meet with no lawful impédiment to the
recovery of debts heretofere contracted ; and unlefs this pro<
viflon applies to cafes "like the prefent, it will be ufelefs and
nugatory. = An interpretation, which would render a claufe in
the treaty of no effeét, ought not to be admitted. Vazt. B. a.
. /- 283. The fifth article exprefsly fipulates, that Congrefs
thall recommend the reftoration of fome parts of confifcated
property, and.a compofition as to other parts ; but that «all
perfons who have any intereft in confifcated lands, cither by
debts, marriage {ettlements, or otherwife, fhall meet with no
lawful impediment in the profecution of their juft rights.””
Both parties to the treaty feemed to think that there had been
no confifcation of debts*; and debts were the great objeck
which the Britih commiflionérs withed to fecure. Whatever
tends to produce equality in national compaéts ought to be fa~
voured ; Patt. B. 2. [ 301. and as the Briti/h government
had thrown no ithpediment in the way of recovering debts, the
American {hould be prefumed to have acted on the fame liberal
principle, if any doubt arifes upon the conftruction of the
public a&s,  When a ftatute is repealed, mefne alls are valid ;
but it is not {o, when a fubfequent alt declares a former one to
be woid. Fenk. 233. pl 6. Had the treaty meant to ebviate
only a part of ti: impedimerits, the meaning would have been
exprefled in qualified terms. " Butas it could not be fuppofed,
that, after the peace, laws would be paffed creating impediments
to the recovery of Britifh debts; the treaty cannot be con-
conftrued merely to intend to prevent the paffing future laws,
"but to annihilate the cperation of fuch as were previoufly-enadt-
ed:” "There is no fuch claufe in the treaties, which England
o ' made

* [xeneLr, Yuf ‘e, The State of North Carolina did aGtually pafs a |

confifcation law.

Vor. 1L - Ee-
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made at the.fame period with France, Spain, and Holland, and
for this obvious reaflon, that thofe countries had paffed no law
to impede the recovery of Britifh debts. A change of circum-
ftances, a recognition, ex pe/f faéto, will often impofe an obli-
gation, which inay not, originally, be binding on the party:
The debt contracted.by an infant, is obligatory on him, if he
promiles to pay it when of age. Theaflumption of a certifi-
cated bankrupt, to fatisfy a debt, which the certificate would,
otherwife, have difcharged, affords a new caufe of attion.
And the bare acknowledgment of adebt, barred by the {tatute
of limitations, is fufficient to maintain an action againft the
debtor.  So, in the prefent cafe, the treaty, operating as a na-
tional compaét, is a promile to remove every pre-exifting bar
to the recovery of Britifh debts; and, whatever may have
been the previous ftate of things, this is a paramount engage-
ment, entered into by a competent authority, upon an adequarte

confideration. n : '
Marjall, (of Virginia) for the Defendant in error.  The
cafe refolves itfelf into two general propofitions : 1ft, That
the aét of Aflemblyof Virginia, is a bar to the recovery of the
debt, independent of the treaty. 2d, That the treaty does not

remove the bar. o

L. That the a& of Aflembly of Virginia is a bar to the re-
covery of the debt, introduces two fubjeéts for confideration:
Ut Whether the Legiflature had power to extinguifh the
debt ? 2d. Whether the Legiflature had exercifed that power ?
- 1ft. It has been conceded, that independent nations have, in
general, the right of confifcation ; and that Virginia, at the
time of pafling her law, was an independent nation. But, itis
contendedy that from the peculiar circumftances of the war,.
the citizens of each of the contending nations, having becn
members of the fame government, the general right of confi{-.
cation did not apply, and ought not to be exercifed. It is not,
however, neceflary tor the Defendant in error to fhew a pa-
rallel cafe in hiftory ; fince, it is incumbent on thofe, who wifh
‘to impair the fovercignty of Firginia, to eftablith on principle,
or precedent, the jultice of their exception.  That State being
engaged in a war, neccﬂhrily pofieled the . powers of war;
‘and confifeation is ane of thofe  powers, weakening the party
againft whom it is employed, and ftrengthening the party that
_employs it.© War, indeed, is a ftate of force ; and no tribu-
nal can decide between the belligercnt powers.  But did not
"Virginia hazard as much by the war, as if fhe had never been
a membey of the Britifh empire? Did fhe not ‘hazard morey
_from the very, circumftance of its being a civil war 7 It will
“be allowed, that nations have equal powers; and that America,
“in her own teibuaals atleat, muft from the gth of Fuly 1776,
be
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.confidered as independent a nation as Great Britain: then,
what would have been the fituation of American property, had

17g6.
AN

Great Britain been triumphant in theconfli&t ? Sequeftration, -
confifcationand profcription would have followed in the trzin of |

thatevent; and why thould the confifcation of Britifh property be
deemed lefs juftin theeventof the Americantriumph ? The rights
of war clearly exiftbetween members of thefame Empire, en-
gaged in a civil war. Fatt. B. 3. [. 292. 295. But, fuppofea
{uit had been brought during the war by a Britifh fubjet againft
an Americam citizen, it could not have been {upperted ; and if
there was a power to fufpend the recovery, there muft have been
a power to extinguifh the debt: they are, indeed, portions of
the fame power, emanating from the fame fource. The Jegif-
lative authority of any country, canonly be reftrained by its
own municipal conftitution: This is a principle that {prings
from the very nature of fociety ; and the judicial authority can
have no right to queftion the validity of a law, unlefs fuch a
jurifdiction is exprefsly ' given by the conftitution. It is not
neceflary to enquire, how the judicial authority fhould a&,. if
the Legiflature were evidently to violate any of the laws of
God ; but property is the creature of civil fociety, and fubje&,
in all refpe&ls, to the difpofition and controul of civil inftitu-
tions. ‘There is no weight in the argument, founded on what
is fuppofed to be the underftanding of the parties at the place
and time of contralting debts ; for,- the right of confifcation
does not arife from the underftanding of individuals, in private
tranfations, but from the nature and operation of government:
Nordoes it follow, that becrufe an individual has not the power
of extinguifhing his debts, the community, to which he be-
longs, may not, upon principles of public policy, prevent his
creditors from recovering them. It muft be repeated, that the
law of property, in its origin and operation, is the offspring of
the.focial ftate ; not the incident of a ftate of nature. - But the
revalution did not reduce the inhabitants of America to a ftate
of nature; and, if it did, the Plaintiff’s claim would be at an
end, Otherobjeftions to the doétrine are flarred: It is faid,
that a debt, which arifes froma contra&, formed between the
fubjedls of two belligerent powers, in a neutral country, can-
not be confifcated; butthe fociety has a right to apply to its
own ufe, the property of its enemy, wherever the right of pro-
perty accrued, and wherever the property itfelf can be found.
Suppcfe a debt had been contradted between two Americans,
.2nd one of them had joined England, would not the right of
-confifcation extend to fuchadebs?  As tothe cale of the ranfom
.billy if the right of counfifcation does net extend to it, (which
.15, by no means, admitted) it muft be on account of the pecu-
Jiar nature of the contract, implying a waverof the rights of

: war :
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war. And the validity of capitulations depends on the fame.
principle.  But, let it be fuppofed, that a government: fhould

" infringe the provifions of a capitulation, by imprifoning folx
_ diers, who had ftipulated for a free return to their home, could

anadtion of trefpafs be maintained againft the gacler? No:
the aét of the government, though difgraceful, would be obliga-
tory on the judiciary department. . . .
2d, But it is now to be confidered, whether, if the Légifla-
ture of Virginia had the power of confifcation, they have exer-
cifed it ? The third fetion of the act of Affembly difcharges
the debtor; and, on the plain import of the term, it may be
afked, if he is difcharged, how can he remain charged? The
expreflion is, he fhall be difcharged from the debt; and yet,
it is contended, he fhall remain liable to the debt. Suppofe -
the law had faid, that the debtor fhould be difcharged from the
commonwealth, but not from his creditor, would not the Le-
giflature have betrayed the extremeft folly in fuch a propofi-
tion ! and what man in his fenfes would have paid a farthin
into the treafury, under fuch a law? Yet, in violation of the
expreflions of the ad, this is the conftru&tion which is now at:
tempted. It is, likewife, contended, that the aét of Aflembly
does not amount to a confifcation of the'debts paid into.the
treafury; and that the Legiflature had no power, as between
creditors and debtors, to make a fubftitution, or commutation,
in the mode of payment. But what is a confifcation? The
fubftance, and not the form, isto be regarded. The fiate had
a right either to mzke the confifcation abfolute, or to modify it
as fhe pleafed. If fhe had ordered the debtor to pay the money
into the treafury, to be applied to public’ ufes; would it not
have been, in the eye of reafon, a perfect confifcation? She
has thought proper, however, only to authorife the payment,
to exonerate the debtor from his creditor, and to retain the
money in the treafury, fubjeét to her own diferetion, as to its
future appropriatior. As far as thearrangement has beenr made,
it is confifcatory in its nature, and muft be binding on the par=
ties 5 though in the exercife of her difcretion, the ftate might
chufe to reftore the whole, or any part, of the money to the
original creditor. Nor is it fufficient to fay, that the payment
was voluntary, in order to defeat the confifcation.. A law is
an expreflion of the public will ; which, when exprefled, is not
the lefs obligatory, becaufe it impofes no penalty, Banks, Ca-
nal Companies, and numerous aflociations of a-irrilar deferip-
tion, are formed on the principle of Voluntary fubfeription.
‘T'he nation is defirous that fuch inftitutions fhould exift; in-
dividuals are invited to' fubfcribe on the terms of the law; and,
when they have fubfcribed, they are entitled to all the benefits,
and are fubjet to all the inconveniences of the aflociation, al-

though
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though no penalties are impofed. So, when the government of
Virginia withed to poflefs itfelf of the debts previoufly owing
to. Britifh {ubjééls, the debtors were invited to make the pay-
ment into the treafury ; and, having done fo, there is no reafon,
or juftice, in contending that the law is not obligatory on all,
the world, in relation to the benefit, which it promifed as an
inducement t6 the payment. If, fubfequent to the act of 1777,2
law had been pafled confifcating Britifb debts, for the ufe of the
ftate, with orders that the Attorney General fhould fue ail
Brityfh debtors, could he have fued the Defendants in error,
as Britifh debtors, after this payment of the debt into the trea-
fury ? Common fenfe and common honefty revolt at the idea;
and, yet, if the Britifh creditor retained any right or intereft
in the debt, the ftate would be entitled, . on - principles of law,
torecover the amount. : o .
II. Having thus, then, eftablithed, that at the time of enter-
ing into the Treatyiof 1783, the Defendant owed nothing to
the Plaintiff; it is next to be enquired, whether that treaty
revived the debt in favour of the Plaintiff, and removed the bar
to a recovery, which the law of Virginia had interpofed ?
T'he words of the fourth article of the Treaty are, « that cre-
ditors on either fide, fhall meet with no lawful impediment to
the recovery of the full value, in fterling money, of all bona fide
. debts heretofore contrated.”” Now, it may be afked, who
are creditors ! There cannot be a creditor. where there is not
a.debt; and Britifh debts were extinguifhed by the a&t of con-
fifcation. T'he articles, therefore, .muft be conftrued with
reference to thofe creditors, who had bona fide debts, fubfifting,
in legal force, at the time of making the T'reaty ; and the word
recovery can have no effeét to create a.debt, where none pre-
vioully exifted. Without difcufling the power of Congrefs to
take away a vefted right by treaty, the fair and rational con-
- ftru&tion of the inftrument itfelf, is {ufficient for the Defend-
ant’s caufe. The words ought, furely, to be very plain, that
fhall work fo evident a hardfhip, as to compel 2 man to pay a
debt, which he had before extinguithed. The treaty, itfelf,
does not point out any particular defcription of perfons, who
were to be deemed debtors; and it muft be expounded in rela-
.tion to the exifting ftate of things, Tt is not true, that the
fourth article can have' no meaning, unlefs it applies to cafes
like the prefent. For inftance ;—there was alaw of Virginia,

which prchibited the recovery of Britifh debts, that had not-

been paid into the treafury: thefe were bona fide fubfifting
debts; and the prohibition was a legal impediment to the reco -
very, which the treaty was intended to remove. So, likewife,
in feveral other ftates, laws had been paffed authorifing a dif-
charge of Britifh debts in paper money, or by a tender of pro-

»perty
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perty at a valuation, and the treaty was calculated to guard
againft fuch impediments to the recovery of the fterling value
of thofe debts. It appears, therefore, that at the time of ma-
king the treaty, the ftate of things was fuch, that-¥irginia had
exercifed her fovereign right of confifcation, and had actually
received the money from the Briti/b debtors. If debts thus.
paid were within the fcope of the fourth article, thofe” who
framed the article knew of the payment; and upon every prin-
ciple of equityand law, it ought to be prefumed, that the reco-
very, which they contemplated, was- intended againft the re-
ceiving ftate, not againft the paying debtor. Virginia poflef-

“fing the right of compelling a payment for her own ufe, the

payment to her, upon her requifition, ought to be tonfidered
as a payment to the-attorney, or agent, of the Britifh credit-
or. Noris fuch a fubititution a novelty in legal proceedings :
4 foreign attachment is founded on the fame principle. Sup-
pofe judgment had been ebtained againft the Defendants in,
error, as Garnifhee in a foreign attachment brought againtt the
Plaintiff in error, and the money had Leen paid, accordingly,
to the Plaintiff in the attachment; but it afterwards appeared
that the Plaintiff in the attachment had, in' fa&, no caufe of
ation, having been paid his debt before he commenced the
fuit: If the treaty had been made in fuch 4 ftate of things,
which would be the debtor contemplated by the fourth article,—
the Defendants in error, who had complied with a legal judg-
ment againft them, or the Plaintiff in the attachment, who had
received the money? This a&t of Virginia muft: have been
known to the American and Britifh commiffionars ; and, there-
fore, cannot be repealed without plain and explicit expreffions
dire&ed to that obje&t. Befides, the public faith ought to be
preferved.  The public faith was plighted by the act of Virgi-
niay and, as a revival of the debt in queftion, would be a
fhameful violation of the faith of the ftate te her own citizens, -
the treaty fhould receive any poffible interpretation to avoid
fo dithonorable and fo pernicious a confequence. It is evident,
that the power of the government, to take away a vefted right,
was queftionable in the minds of the Américan commiffioners,
{ince they would not exercife that power in reftoring confifcated

real eftate; and confifcated debts, or other perfonal eftate muft

come within the fame rule. - If Congrefs had the power of di-
vefting a vefted right, it muft have arifen from the neceflity of
the cafe; and if the neceflity had exifted, the American eom-
miflioners, explicitly avowing it, would have juftificd mheir
acquiefcence to the nation, But the commiflioners could have

" no motive to form a treaty fuch as the oppofite. conftruction
{uppofes; for, if the ftipulation was indifpenfable to the attain-

ment of peace, the.objeét was national, and fo fhould be the
' ’ payment
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payment of .the equivalent: the commiflioners, in fuch cafe, 1796.
would have agreed, at once, that the public thould pay the ‘e~
Britifh debts; fince the public muft, on every principle of- = -
equity, be anfwerable to the Virginia debtor, who is now faid
to be the vi&tim. The cafe cited from fenkins, does not ap-
Py asthercis no article of the treaty, that declares the law
of Virginia void. See. Old Law of Evidence 190.

Campbelly of Virginia, on the fame fide. The queftions to
be difcuffed are thefe :—1ft. Did the aét of Aflembly of  Vir-
ginia difcharge “the debtor? 2d. Did any fubfequent aét, or
lzw, of the government, re-charge him ?

I. The right of confifcation, in a time of war, is incontro-
vertibly eftablithed; Patt. b. 3. c. 5. [0 77. and nothing but the
conventional, or cuftomary, law of nations, can reftrain the
exercife of that general right.  But the conventional, or cuf-
tomary, law of nations is only obligatory on thofe nations by
whom it is adopted. Patt. Pret. Dife [. 24. 25. 17. Vatt. b,
3. ¢ 28. /. 287.292.  Even in the Znglifb courts, indeed, the
confifcation law of Georgia has been adjudged to be valid. If,
therefore, the right of confifcation might be exercifed by ap
individual ftate, nothing can more emphatically prove its ex-
ercifey than the language of the aét of Virginia._ The atisa
difcharge in exprefs terms, faying, that « the receipt of the
poper officer fhall Difcharge the payer from fo much of his
debt, as is paid into the treafury;”—whereas a confifcation of
the debt, would only work a difcharge by legal inference. To
reftrict the meaning of the difcharge to a difcharge from the
ftate, is abfurd; for, the ftate never bad a charge againft the
debtor 5 or, if the ftate had aright to charge him, another
‘confequence, equally fatal to the Plaintiff’s caufe, would en~
Aue, that the right of the Britifh creditor to charge him was
exgnguiﬂxed; tince the debtor clearly could not be refponfible
to both, '
1L In confidering,whether any thing has been done by the
‘Government, to revive the charge, in favor of the Britifh credi-
tor, it is to be premifed, that the ftate of things, at thé'time of
‘making the treaty, is to be held legitimate; and whatever tends
‘to change that ftate, is odious in the eye of the law, Fatt. B.
4 ¢ 2. [0 ax. lbid. B. 2. c. 17. /0 305 As, thercfore, by the
law of nations, a piyment under a confifcation difcharges a. debt-
.ory though if there had been no payment, the debt would have .
‘revived at the peace; Bynk. c. 8. p. 177. de reb. bell, nothing -
fhort of an exprefs and explicit declaration of the treaty thould ~
be allowed fo to alter the ftate of things, as to revive a debty,
that had been lawfully extinguifhed. = If then the treaty hzd.
been intended to alter the ftate of things, reafon, equity, and law,.
‘eencur in fuppofing, that it would have been by-a provifion,

) ’ M " ¢alling
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calling on Virginia, whio had received the money, to refund
it in fatiffa&ion of the claim of the "Britifh creditor. Adver-
ting to the words of the 4th. article of the treaty, and thence de-
ducing a fair, legal, and confiftent mearing,. the claim of the
Plaintiff cannot be fupported. It may not be improper to ap-
ply the word Creditors to Britifh fubjelts; but, it is contended,
that the Virginia ast interpofes a lawful impediment,(not an im-
pediment in fa&t, fuch as payment to the creditor himfelf)to the
recovery of the debt, which impediment the treaty intended to
remove. The anfwer, however, is conclufive, that this was
not a debt at the time of making the treaty; and, therefore, the
expreflion, whatever may be its general import, cannot be ap-
plied to the cafe. It is urged, likewife, that the words debts
heretofore contraéted, are peculiarly deferiptive of debts of the
prefent clafs: but the words heretofore contracted, cannot alter
the nature and import of the word debt ; and thofe words were
neceffary to be inferted; becaufe they afcertained the debts,
which were, at all eveats, to be paid in fterling money ;—debts
contralied afterwards being left to the lex loci, and liable to
the tender laws, which the different ftates had made, or mighe
think proper to make. If, indeed the oppofite conftruction pre-
vails, then all debts, previoufly contralted, in whatever manner
they may have been extinguithed, are revived by the treaty.
But, furely, obfcure words ought not to be conftrued fo as to
alter the exifting ftate of things between the two nations, and
involve thoufands of individual citizens in ruin. 1t is .not now
contended, that debts do not revive by the peace; though the
Commiflioners, who formed the treaty, might entertain doubts
on the fubjedt; and, therefore, provided fpecially for the cafe.
Grotius B. 3. c. 9. /- 9. fays,(though his commentater diflents)
that debts are not, of courfe, revived by a peace; and there are
many inftances of Conventions between nations, ftipulating for
the vevival. Bynk. de reb. bell. ¢. 8. p. 177. The treaty ex-
tends 1o Britifh, as well as to American,debtors; and as Brit-
ain had pafled no a&t of confifcation, the article was meant fole-
ly as a convention, that debts not paid to the public, fhould be
recoverable of the original creditor.  To illucidate the {ubject,
it.is neceflary to inquire into the power of the Commiffioners;
-for, it is not to be prefumed, that they were ignorant of their
power, or that they meant to exceed it; and if ope conftruétion
‘will produce an effe&, to which they were competent, while
the other ‘conftruétion will amount to a mere vfurpation, the

-former ought'certainly to be adopted. Thus, Congrefs. never

- was confidered as-alegiflative body, except in relation to thofe

fubjets exprefsly afligned to the Federal jurifdiction; and could
:at 0o time; 1ot in any manner, repeal the laws of the feveral
tates, or facrifice the rights of individuals. The power of ab-

. . rogating,
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rogating, is as eminent as the power of making laws ; Fazz. B, 1796.
L ¢. 3./ 33 47. and even the powers of war and peace niay be \wrv<u
limited by the fundamental law of the Society. Zatt. B. 4. c.
2./ 1o. The fundamental law of the Union, was declared in
the articles of confederation; and thofe articles, as well as the
written conftitutions of the feveral flates, muft have been
known to the commiffioners on both fides, as the boundaries
of the authority of the American government itfelfy and of
courfe of all authority derived from that government.  But the
right of facrificing individuals, even on the ground of public
neceflity, belongs only to that power in-a ftate, which is vefted
with the eminent domain, a domain infeparable from em-
pire. Vatt. B. 4. fc12. Ibid. B. 1. c. 20. [ 244. 245. On
the revolution, the eminent domain was vefted in the people
of America, in their refpective State Legiflatures 5 and it could
not be divefted and transferred, without an exprefs grantby the
fame authority. The debates that arofe in the Briti/h Parlia-
ment on the fubje&t of the treaty, thew, likewife, that the Brv-
¢ib Commiflioners were fenfible, that the powerof the Ameri-
can Commiflioners did not extend to the repeal of any State
law. On the faith of the Firginia law, many citizens colle&t-
ed their eftates from other hands, and paid them into the treafu-
ry; and, therefore, even if the treaty requires a payment of
thofe'debts, the refponfibility ought only to attach upon the
State. If the Virginia law had made a direct and unqualified
confifcation, there would be no doubt of its validity; but it
difcharges the debtor as much as if it had been a confifcation,
and being difcharged, it can be no reafon to revive the debt,
that the difcharge was procured by a voluntary payment. Upon
the whole, the aét of Aflembly amounts, fubftantially, to a con-
fifcation; which means nothing more, than a bringing into the
public Treafury the confifcated property ; and the State may,
if the pleafes, reftore it in thatcafe, as well as in the cafe of a
difcretion exprefsly referved, or in the cafe of a forfeiture for
treafon, or felony. R

Wilcocks, for the Plaintiff in error. It is neceflary, ift, to
afcertain the meaning of the a&s of the Legiflature of Virgi-
niay and 2d, the operation of the treaty of peace, in relation to
thofe aéls. )

I. That the Legiflature of Virginia did not tean to confif-
cate debts, is evident from the declaration contained in the pre=
amble, that fuch a confifcation is not agreeable to the cuftom
of nations ; and where the enadling claufe is doubtful, the pre=
amble will furnith akey to the conftruction:  After providing;
therefore, for the fequeftration of real eftate, the law proceeds
merely to permit the payment of Britifb debts into the public
Treafury. There is nothing compulfory on the debtor ; a//

« Vor. IIL Ff debtors
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debtors are not enjoined to pay; and no debtor is reftrained from
remitting to his Britifh creditor. Even, indeed, if a bare fe~
queftration had been intended, there never could be terms more
defe&ive. The Legiflature only fays, if a debtor chufes to pay
his debt into the Treafury, he fhall be indemnified ; and, ina
fubfequent act, when the State declares the amount for which
fhe will be refponfible, (the value of the money paid with in-
tereft) fhe does not determine, whether the payment by the
American debtors, was a difcharge from the Britifh creditors,
"T'o pay the Briti/p creditor in that way, would be manifeftly
unjuft; butif the American debtor is reimburfed the valueief
what he paid, with intereft, he has no right to complain,

H. In examining the effeCt of the treaty, if it is conceded,
that the Virginia a& extinguifhed the debt, it may be affumed,
that the commiffioners had power to enter into the treaty. That
inftrument, therefore, is the fupreme law of the land: and,
upon the whole, it is highly favourable to America. ‘Treaties
ought to be conftrued liberally; but it would be illiberal to
conftrue this treaty, {o as to prevent the recovery of bona fide
debts, The Britz/b Commiflioners gave up a great deal ; but
they were particularly anxious on two points, the property of
the loyalifts, and the {ecurity of the Britifh debts. Tt is objeét-
ed, that the treaty does not make any exprefs mention of the re-
peal of State Jaws : but the laws interfering with the objeét of
the fourth article were fo numerous, that, probably, the com-
miflioners did not know them all; and it was fafeft to refort to
general expreffions. The words ¢ heretofore contracted,”
mean debts contrated before the revolution ; and include not
only exifting debts, at the time of forming the treaty, but all
debts contrated before that memorable epoch, theugh extin-
guifhed by the alts of State Legiflatures, without the confent,
or co-operation, of the Britih creditors. The words that
¢ creditors fhall meet with no lawful impediment in the recove-
ryof all fuch debts,”’ mean, that when the creditors apply to a
court of juftice, no law fhall be pleaded in bar to a judgment
for their debts. 'What elfe, indéed, could reafonably be the
objeét of the Britifh Minifter, who was bound to proteét the
commercisl interefts of his nation, and who infifted on the in-
fertion of the fourth article?  Could he mean to relinquith all
debts paid into the public treafury of the different States !
"Then, if all had been fo paid, the article was nugatory. But
the impediments referred to, muft have been the exifting impe-
diments, and not impediments to be afterwards created ; and
the enforcement of the former would be, on general princi-
ples, as unjuft tothe Britifh creditor, as the introduction of the
latter. Befides, if the former defeription of impediments was
not contemplated, Briti/h. creditors were in a worfe predica-

' . meat
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ment, than loyalif}s, owners of confifcated real eftate, in whofe
favor, it was ftipulated, that a Congreflional recommendation
thould be made. .

Lewis, for the Plaintiff’ in error, The individualsof differ-
ent nations enter into contralts with each other, upon a pre-
fumption, that, in cafe of a war, debts will not be confifcated.
‘The prefumption is founded upon the uniform practice of the
monarchies of Europe; and the national character of the Ame-
rican Republic is intercfted that a more rigorous policy fhould
not be introduced. Congrefs, indeed, never attempted the fei-
zure of debts ; and very few ot the States have pafled confif-
" cating laws. It is now, then, to be enquired, 1ft, Had the Le-
giflature of Virginia a competent aythority to extinguith the
debt 7 2d, If the Legiflature had fuch an authority, has itbeen
exercifed ! Aund 3dly, if the authority was lawfully exercifed,
what is the effet of the treaty of peace.

1ft. If the power to confifcate debts exifted, it exifted in the
United States, and not in the individual ftates, Tt has been
admitted, that Congrefs poflefled tthic power of war and peace;
and that the right of corififcation emanates from that fource.
ANl America was concerned in the war, and it feems naturally
to follow, that all America (not the conftituent parts, refpec-
tively) was eatitled to the emoluments of confifcation. It is
true, that when a civil war breaks out, each party is entitled
to the rights of war, 2s between independent nations ; and, it
is not denied, that Yirginia was vefted, at the revolution, with
all the eminent domain attached to empire, which was not de-
legated to Congrefs, as the head of the confederation. Such
was the peculiar ftate of things, that although Virginia might,
in any future war, have alled as fhe pleafed, inthe war then
{ubfifting the had no eletion ; all the powers of war and peace
were vefted in Congrefs, not in the legiflatures of the feveral
fates. When it is faid, that even the Briti/b courts recognize
the validity of a ftate confifcation ; it thould be remembered,
that the eafe alluded to, arole from a law of treafony and the for-
feiture for treafon, properly belonged to the ftate of Gesrgia,

1 H. Bl 148, g. Sc, whea it is faid, that the a& of Virginia

was pafled, prior to the completion of the articles of confede-
ration, itis fufficient to anfwer, that the fame objection has
already been over-ruled in Doane & Penballow.* 1t is abfurd
to fuppofe, that Congrefs and Virginia could, at the (ame time,
poflefs the powers of war and peace. The war was waged
againft all America, as one nation, or community; and the
peace was concluded on the fame principles. Before the revo-
lution, the power of confifcation was vefted in the King, not
in the Parliament. When the revolution commenced, con-
ventions, committees of fafety, and other popular affociations,

were
¥ See ant, p.
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1796. were formed, even while the legiflatures of the feveral flates
. werein feflion. The people affumed themfelves, in the firft in-
ftanice, the powers of war and peace, but quickly and wifely
vefted them in Congrefs. At what period, then, could the
ftate legiflatures affert that they poffeffed thofe powers ? All
the property of the enemy, likewife, of whatever kind, was
booty of war, and belonged to the Union. The authorities
fay, that one belligent power may confifcate debts due from
its fubjelts, to the fubjelts of the other belligerent power ;
but it is no where faid, that @ member of any belligerent pow-
er, a conftituent part of the nation, poflefles fuch authority. The
eminent domain of Firginia wmuft, therefore, be confined to
internal affairs; and it is not fufficient to object, that the pro-
perty of the debt in queftion, was within the limits of her ter-
ritory, and, therefore, was fubject to her laws. The inference
would be falfe, even if the premifes were true: but the premi-
fes are unfounded ; for a debt is always due where the creditor
reiides, except in the cafe of an obligation, whichis due, where
the inftrument is kept. 1 Roll. Abr. ge8. pl. 1. 4. Ibid. gog.
pl 1.7. Salk. 37. 4 Burn. Ecc. L. 157.
2d. & 3d. On the fecond and third points, there can be but
little added to the arpuments already advanced. 1f laws change
according to the manners of times, as reafon and authority in-
culcate (1. L. Raym. 882.) the a& of Virginia {hould be fo
expounded as to conform to the modern law of nations, which
is adverfe to the confifcation of debts. The right of fequeftra-
tion may exift (and that is all the cafe in the Old Law of E-
vidence, p. can prove) but Bynkerfhook favs exprefsly, that
a debt not exadled, revives upon the peace; and, in the prefent
inftance, the payment was furely voluntary, without force of
any kind.
Tue Cour, after great confideration, delivered their opi-
nions, feriatim, as follow :
Cuacr, Fuftice—~The Defendants in error, on th
day of Fuly, 1774, pafled their penal bond to Farrelland Fones,
for the paymentof £. 2,076 11 0, of good Briti/h money; but
the condition of the bond, or the time of payment, does not
appear on the record. .o
On the 20th of October, 1777, the legiflature of the com-
monwealth of Virginia, pafled a law te fequefter Britifp proper-
ty: In the 3d fe@ion of the law, it was enaéted, ¢ that it thould
be lawful for any citizen of Virginia, owing money to a fub-
jeé of Great Britain, to pay the fame, or any part thereof,
from time to time, as he fhould think fit, into the loan office,
taking thereout a certificate for the fame, in the name of the
creditor, with an indoifement, under the hand of the commif-
fioncr of the faid office, exprefling the name of the payer 5{;1\({
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fhall deliver fuch certificate to the governor and the council> 1796.
whofe receipt thall difcharge him from fo much of the debt. v~
And the goverror and the council fhally in like manner, lay
before the General Affembly, once in every year, an account
of thefe certificates, fpecifying the names of the perfons by,
and for whom they were paid; and fhall fee to the fafe keeping
of the fame; fubjeét to the future directions of the legiflature :
provided, that the governor and the council may make fuch
allowance, as they fhall think reafonable, out of the INTEREST
of the money fo paid into the loan office, to the wives and
children, refiding in the ftate, of fuck creditor. .

On the 26th of April, 1780, the Defendants in error, paid in-
to the loan office of Virginia, part of their debt, to wit, 3,111
1-9 dollars, equal to £.933 14 o Virginia currency; and
obtained a certificate from the commiffioners of the loan office,
and a receipt from the governor and the council of Virginia,
agreeably to the above, in part recited law. )

The Defendants in error ‘being fued, on the above bond, in
the Circuit Court of Virginia, pleaded the above law, and the
payment above ftated, in bar of fo much of the Plaintiff’s debt.
The plaintiff, to avoid this bar, replied the fourth article of
the Definitive Treaty of Peace, between Great Britain and
the United States, of the 3d of September, 1783. To this repli-
cation there was a general demurrer and joinder. The Cir-
cuit Court allowed the demurrer, and the plaintiff brought
the prefent writ of error.

. The cafe is of very great importance, not only from the
property that depends on the decifion, but becaufe the effect
and operation of the treaty arc neceffarily involved.” I wifhed |
to decline fitting in the caufe, as I had been council, fome
years ago, in a fuit in Maryland, in favour of American debt-
ors; and I confulted with my brethren, who unanimoufly advi-
fed me not to withdraw from the bench. I have endeavored to
diveft iyfelf of all former prejudices, and to form an opinion
with impartiality. [ have diligently attended to the arguments -
of the learned council, wha debated the feveral queftions, that
were made in the caufe, with great legal abilities, ingenuity
and fkill. I have given the {ubjed, fince the argument, my
deliberate inveftigation, and fhall, (as briefly as the cafe will
permit,) deliver the refult of it with great diffidence, and the
bigheft refpeét for thofe, who entertain a different opinion. I
folicit, and I hope I thall meet with, a candid allowance for the
many imperfeétions, which may be difcovered in obfzrvations
haftily drawn up, in the intervals of attendance in court, and
the confideration of other very important cafes. .

T'he fir/? point raifed by the council for the Plaintiff in er-
ror was, ¢ that the legiflature of Firginiahad no rigit to mal;e
the
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1796.  the law, of the 20th October, 1777,3bove in part recited. If this

v~ objettion is eftablithed, the judgment of the Circuit Court
muft be reverfed ; becaufe it deftroys the Defendants plea in
bar, and leaves him without defence to the Plaintiff’s aétion.

This objection was maintained on different grounds by the
Plaintiff’s council.  One of them (Mr. Tilghman) contended,
that the legiflature of Virginia had no right to confifcate any
Britifh propesty, becaule Virginia was part of the difmem-
bered empire of Great Britain, and the Plaintiff and Defend-
ants were, all of them, members of the Britifh nation, when the .
debt was contrafted, and therefore, that the laws of independ-
ant nations do not apply to the cafe; and, if applicable, that the
legiflature of Virginia was not juftified by the modern law and
Yra&ice of European nations, in confifcating private debts.

n fupport of this opinion, he cited Vattel Lib. 3. ¢c. 5. [- 77,
" who exprefles himfelf thus : ¢« The fovereign has naturally the
Jfame right over what his fubjets may be indebted to enemies.
Therefore, he may confifcate debts of this nature, if the term
of payment happen in the time of war. But at prefent, in re-
gard to the advantage and fafety of Commerce, all the fovereigns
of Europe have departed from this rigour; and, as this cuflom
has been generally receivéd, he, who thould adt contrary to it,
would injure the public faith; for ftrangers trufted bis fub-
jeéts, only from a firm perfuafion, that the general cuffom would
be.obferved.” :

The other council for the Plaintiff in error (Mr. Lewis)
denied any power in the Virginia legiflature, to confifcate any
Britifp property, becaufe all {uch power belonged exclufively
to Congrefs ; and he contended, that if Virginia had a power
of confifcation, yet, it did not extend to the confifcation of debts
by the modern law and praétice of nations.

- I would premife that this obje&ion againft the right of the
Virginia legiflature to confifcate Britifh property, (and efpe-
.cially debts) is made on the part of Britifh fubje€ls, and after
the treaty of peace, and not by the government of the United
States. 1 would alfo remark, that the law of Virginia was
- made after the declaration of independence by Virginia, and
.alfo by Congrefs ;. and feveral years before the Confederation of
the Unitzd States, which, although agreed to by Congrefs on
the 15¢th of November, 1777, and aflented to by ten ftates, in
1778, was only finally completed and ratified on the 1ft of
March, 1781,

1 am of opinion thatthe exclufive right of confifcating, du-
ring the war, a/l and every fpecies of Britifh property, within the
territorial limits of Virginia, refided only in the Legiflature of
that commonwealth. 1ihall bereafter confider whether thelaw
of the 20th of Oeber 1777, operated to confifcate or extinguifh

' : Britifis
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Britifh debts, contralted before the war. It is worthy of re- 1766.
membrance, that Delegates and Reprefentatives were ele@ed, \ o~
by the people of the feveral counties and corporations of #ir-
ginia, to meet in geaeral convention, for the purpofe of fram-
ing a NEW government, by the authority of the people only ; and
that the faid Convention met on the 6th of Aay, and continu-
ed in feffion until the gth of Fuly 17765 and, in virtue of
their delegated power, eftablifhed a conftitution, or form of go-
vernment, to regulate and determine by whom, andin what
manner, the authority of the people of Virginia was thereafter -
to beexccuted. As the people of that country were the ge-
nuine fource and fountain of al// power, that could be righs-
JSully exercifed within its limits ; they had therefore an un-
queftionable right to grant it to whom they pleafed, and
under what reftriCtions or limitations they thought proper.
The peaple of Virginia, by their Conltitution or fundamental law,
granted and delegated all their Supreme civil power toa Legsf=
lature, an Executive, and a Fudiciary; The fir/t to make ; the
Jecond to exccute ; and the laft to declare or expound, the laws
of the Commonwealth. This abolition of the O/d Government,
and this eftablithment of a #ew one was the higheft a& of pow-
er, that any people can exercife. From the moment the people
of Virginia exercifed this power, all dependence on, and con-
neftion with Great Britain abfolutely and forever ceafed;
and no fermal declaration of Independence was neceffary, al-
though a decent refpe@ for the opinions of mankind required a
declarztion of the caufes, which impelled the feparation; and
was proper to give notice of the event to the nations of Europe.
—I hold it as unqueftionable, that the Legiflature of Virginia
eftablifhed as 1 have ftated by the authority of the people, was
for ever thereafter invefted with the fupreme and fovereign poy-
er of the flate, and with authority to make any Laws in their =
difcretion, to affe& the Jives, liberties, and property of all the
citizens of that Commonwealth, with this exception only, that
fuch laws fhould not be repugnant to the Conflitution, or funtda-
mental law, which could be fubject only to the controul of the
body of the nation, in cafes not to be defined, and which will
always provide for themfelves. The legiflative power of eve-
ry nation can only be reftrained by.its own conflitution : and it
is the duty of its courts of juftice not to queftion the validity
of any law made in purfuance of the conftitution. There is no
“queftion but the a& of the Firginia Legiflature (of the 20th of
October 1777) was within the authority granted to them by #he
people of that country ; and this being admitted, it is a necefla-
ry refult, that the law is obligatory on the courts of Virginia,
and, in.my -opinion, on the courts of the United States. 1f
Virginia as afovereign State, violated the ancient or modlcrn
: aw
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1796. law of nations, in making the law of the 20th of Gétober 1777,
v~ fhe was anfwerable in her political capacity to the Britifh na--
tion, whofe fubjects have been injured in-confequence of that
law. Suppofe a general right to confifcate Britifh property, is
admitted to be in Congrefs, and Congrefs had confifcated all
Britifh property within the United States, including private
debts : would it be permitted to contend in any court of the
United States, that Congrefs had no power to confifcate fuch
debis, by the modern law of nations ! If the right is conced-
ed to be in Congrefs, it neceffarily follows, that fhe is the
judge of the exercife of the right, as to the extent, mode, and
manser. The fame reafoning is ftriétly applicable to Virginia,
if confidered a fovereign nation; provided fhe had not
delegated fuch power to Congrefs, before the making of the

law of Oétober 1777, which 1 will hereafter confider.

In fune 1776, the Convention of Virginia formally declar-
ed, that Zirginia was a free, fovereign, and independent ftate;
and on the g4th of Fuly, 17706, following, the United States, in
Congrefs aflembled, declared the Thirteen United Colonies free
and independent ftates; and that as/fuch, they had full power to
levy war, conclude peace, &c. I coniider this as a declaration, not
that the United Colonies jointly, ina collet?ive capacity, were
independent ftates, &c. but that each of them was a fovereign
and independent ftate, that is, that cach of them had a right
to govern itfelf by its own authority, and its own laws, with-
out any controul from any other power upon earth. -

Before thefe folemn alls of feparation from the Crown of
Great Britain, the war between Gregt Britain and the Uni-
ted Colonies, joiutly, and feparately, was a civil war; but
inflantly, on that great and. ever meémorable event, the war.
changed its nature, and became a PUBLIC war between inde-
pendens governments ; and immediately thereupon ALL the
rights of public war (and all the other rights of an independent
nation) attached to the government of FVirginia; and all the
former political connexion between Great Britain and Virgi-
nia, and alfo between their refpeltive fubjelts, were toral-
ly diffelved; and not only the two nations, but all the fub-
jells of each, were in a flate of war ; precifely as in the pre-
fent war between Great Britain and France. Vatt. Lib. 3.
<. 18, [0 292. t0 295. /ib. 3. c. 5. /. 70. 72 and 73.

From the gth of Fuly, 1776, the American States were de falto,
aswell as de jure, in the pofleffion and aftual exercife of all
, the rights of independent governments. On thebth of February,

1778, the King of France entered into atreaty of alliance with
the United States 3 and on the 8th of O&. 1782, a treaty of Ami-
ty and Commerce was concluded between the United States
and the States General of the United Previnces. 1 have ever

. ' confidered
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confidered it as the eftablifhed do&trine of the United States, 1796
that their independence originated from, and commenced with, (my~d
the declaration of Congrefs, on the 4th of Fuly, 1776 ; and that
no other period can be fixed on for its commencement ; and that
all laws made by the legiflatures of the feveral ftates, after the
declaration of independence, were the laws of fovereign and
independent governments. .

That Virginia was part of the difmembered Britifh empire,
can, in my judgment, make no difference in the cafe. No
fuch diftin&ion is taken by Patrell (or any other writer ) but
¥ attell, when confidering the rights of war between two par-
ties abfolutely independent, and no longer acknowledging a
common fuperior (precifely the cafe in queftion) thus.expref-
fes himfelf, Lib. 3.c. 18 f 295. « In fuch cafe, the ftate
is diffolved, and the war between the two parties, in every re-

fpect, is the fame with that of a public war between two differ-
ent nations.”” And Pattell denies, that fubjets can acquire
property in things taken during a CIVIL war. ‘
. That the creditor and debtor were members of the fame eri-
pire, when the debt was contraéled, cannot (in my opinion)
diftinguith the cafe, for tie fame reafons. A motl arbitrary
claim was made by the parliament of Great Britain, to make
laws to bind the people of America, in all cafes whatfoever, and
the King of Great Britoin, with the approbation of parlia-
ment, employed, not only the national forces, but hired foreign
" mercenaries to compel {ubmiffion to this abfurd claim of emnz-
“potent power. - The refiftance againft this claim was ju/?, and
independence became neceflary ;5 and the people of the Unired
. Stares announced to the people of Grsat Britain, < that they
would hold them, as the reft of mankind, enemies in war, in
peace, friends.””  On the declaration of independence, it was:
in the option of any fubjeét of Great Britain, to join their
brethren in America, or to remain {ubjeéts of Great Britain.
Thofe who joined us were entitled to all. the benefits of our
freedom and independence; but thofe who elefted to continue
fubjeéts of Great Britain, expofed themfelves to any lofs, that
might arife therefrom. By their adhering to the enemies of
the United States, they voluntarily became parties to the injulz
tice and oppreffion of the Briti/b government; and they alfo
contributed to carry on the war, and to enflave their former
fellow citizens. As members of the Britifh government, from
their own choice, they became perfonally anfwerable for the
condu of that ‘government, of which they remained a part;
and their property, wherever found (on land or water) be-~
came liable to confifcation. On this ground, Congrefs on the
24th of Fuly, 1776, confifcated any Britifh property taken on
the feas. See 2 Ruth. Inft. lib. 2. c. 9. [ 13. p. 531. 559. Vatt.
Vou. I .Gg i lib.
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lib 2. c.7. [ 81. 8 . 18, [0 334. lib. 3. . 5. [ 74. & c. g, [
161 & 193,

The Britifh creditor, by the conduét of his fovereign, became
an enemy to the commonwealth of Firginia; and thereby his
debt was forfeitable to that government, as a compenfation for
the damages of an unjuff war. ‘

It appears to me, that every nation at war with another is
juftifiable, by the general and firict law of nations, to {eize and
confifcate all moveable property of its enemy, (of any kind or
nature whatfoever) wherever found, whether within its terri-
tory,or not. Bynkerfhoek 2. 1. P.derebus bellicis. Lib. 1. ¢. 7.
p- 175. thus delivers his opinion. « Cum ea fit belli conditio
ut hoftes fint, omni jure, fpoliati profcriptique, rationis eff,

_quafcunque res hoftium, apud hofles inventas, Dominum mutare,
et I'

ifeo cedere” “ Since it is a condition of war, that enemies,
by every right, may be plundered, and feized upon, it is rea-
fonable that whatever effelts of the-enemy are found with us
‘who are his enemy, fhould change their mafter, and be confif-
cated, or go into the treafury.”” S. P. Lee on Capt. c. 8.p. 111.
S. P.o. Burl. p.209. [ 12. p. 219, f°2. p. 221 f2 11, Bynkerfhoek
the fame book, and chapter, page 177. thus exprefles himfelf:
“ Duod dixi de actionibus redte publicandis ita demum obtinet,
Si quod fubditi noftri hoflibus noflris debent, princeps a fubdi-
tis fuis, revera exegerit : 8i exegerit recte folutum efty si- non
exegerity pace fallay revivifeit jus priftinum creditoris; quia
accupatio, gua bello fit, magis in facto, quam in poteflate juris
confiftit.  Nomina igitur, non exalla, tempore belli quodame
modo intermort wvidentur, fed per pacem, gemere quodam poftli-
miniiy ad priorem dominum reverti. Secundum beec inter gentes
ere convenit ut nominibus bello publicatis, pace deinde facla, ex-
asla cm’ﬁantur periiffe, et maneant extsnitay, non autem exadla
revivifcant, et reflituantur weris creditoribus.” '

« What [ have faid of things in aétion being rightfully con-

« fifcated, holds thus: If the prince truly exaéts from his fub-
¢ jects, what they owed to the enemy; if he fhall have exaéted
“it, it is rightfully paid, if he fhall not have exa&ted it, peace
“ being made, the former right of the creditor revives; becaufe
« the feizure, which is made during war, confifts more in fa&?
“than in right., Debts, therefore, not exacted, feem as it
“ were to be forgotten in time of war, but upon peace, by
“ kind of poftliminy, return to their former proprietor. Ac-
¢ cordingly, it is for the moft part agreed among nations,
« that things in aélion, being confifcated in war, the peace be-

“ing made, thofe which were paid are deemed to have perifped,,

““and remain extinét ; but thofe ot paid revive, and are re-
“ftored to their true creditors.  Vats, fib. 4. [. 22. 8. P. Lee
“on Capt. ¢. 8. p 118..”

That

~



SuprEME Court of the United States. 227

That this is the law of nations, 2s held in Great Britain, ap-
pears from Sir Thomas Parker’s Rep. p. 267 (11 William 3d)
in which it was determined, that chofes in action belonging to
an alien enemy are forfeitable to the crown of Great Britain;
bat there muft be'a commiflion and inquifition to entitle the
crowny and if peace.is concluded before inquifition taken, 7t
difecharges the caufe of forfeiture.

The right to conhicate the property of enemies, during war,
is derived from a fate ¢f war, and is called the rights of war.
"This right originates from felf-prefervation, and is adopted as
one of the means to weaken an enemy, and to ftrengthen our-
felves.  Fuftice, alfo, is another pillar on which it may reft;
to wit, a right to reimburfe the expence of an unjuff war,
Vatt. [ib. 3. ¢. 8. /138, & ¢, g. /161 :

But it is faid, if Virginia had a right-to confilcate Britifh
property, yet by the modern law, and praétice of European na-
tions, fhe was not juftified in confifcating dedts due from her
citizens to fubje&s of Great Britain; that'is, private debts.
Vattell is the only author relied on (or that can be found) to
maintain the diftinétion between confifcating private debts,
and other property of an enemy. He admits the right to con-

fifcate fuch debts, if the term of payment happen in the time of -

war; but this limitation on the right is no where elfe to be
found. His opinion alone will not be fufficient to reftri& the
right to that cafe only. It does not appear in the prefent cafe,
whether the time of payment happened before, or during the
war. If this reftri@ion is juft, the Plaintiff ought to have
fhewn the fa&t. Fattell adds, at prefent, in regard to the
advantages and fafety of commerce, all the fovercigns of Europe
have departed from this rigour ; and this cuffom has been gene-
rally received, and he who (hould a& contrary to it (the cuf-
tom) would injure the public faith.”” From thefe expreffions it
may be fairly inferred, that, by the rigour of the law of nations,
private debts to encmies might be confifcated, as well as any
other of their property; but that a general cuflom had prevail-
ed in Europe to the contrary; founded on commercial reafons.
"The law of nations may be confidered of three kinds, to wit,
general, conventional, or cuflomary.  The firft is univerfal, or
eftablifhed by the general confent of mankind, and binds all
nations. 'The fecond is founded on exprefi confent, and is not
univerfal, and only binds thofe nations that have aflented to it.
The third is founded on TaCIT confent; and is only obliga-
tory on thofe nations, who have adopted it. T'he relaxation or
departure from the ffrif? rights of war to confifcate private
debts, by the commercial nations of Europe, was not binding
on the flate of Virginia, becaufe founded on cuffom only; and
dhe was at liberty to reject, or adopt the czform, as fhe p]ea{{ed

The
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1796. The condu& of nations at war, is genetally governed and li-
L~~~/ mited by their exigencies and neceflities. Great Britain could
not cleim from the United States, or any of them, any relax-
ation of the general law of nations, during the late war, be-
caufe fthe did not confider it, as a c/vil war, and much lefs as
a public war, but fhe gave it the odious name of rebellinn; and
the refufed to the citizens of the United States the firict
rights of ordinary war.
. It cannot be forgotten, that the Parliament of Great Britain,
by ftatute (16 Géo. 3. ¢. 5. 7n 1776) declared, that the veflels
and cargoes belonging to the people of Virginia, and the twelve
-other colonies, found and taken dn the high feas;, fhould be
Jiable to feizure and confifcation, as the property of open ene-
mies 3 and, that the mariners and érews fhould be taken and
confidered as having voluntarily entered into the fervice of the
King of Great Britain; and that the killing and deftroying
the perfons and preperty of the Americans, before the pafling
this a&t, was juf? and lawful ;" And itis well krown that, in
confequence of this ftatute, very confiderable property of the
citizens of Virginia was feized on the high feas, and confif-
cated ; and that other confiderable property, found within
that Commonwealth, was feized and applied to the ufe of the
Britifh army, or navy, Vattellib. 3. c. 12. fec. 191. fays, and
-reafon confirms his opinion, « That whatever is lawful for
one nzation to do, in time of war, is lawful for the other.”
The law of nations is part of the municipal law of Great Bri-
tain, and by her laws all moveable property of enemies, found
within the kingdom, is confidered as forfeited to the crown, as
the head of the nation; but if no inquifition is taken ro afcer-
tain the owners te be alien enemiesy before peace takes place,
the caufe of forfeiture is difcharged, by the peace ipfs facto.
Sir Thomas Parker's Rep. pa. 267. This dofltrine agrees with
Bynk. lib. 1. c. 7. pa. 177. and Lee on Capt. ¢h. 8. p. 118. that
debts not confilcated and paid, revive on peace. Lee fays,.
« Debts, therefore, which are not taken hold of, feem, as it
were, fufpended and forgotten in time of war; butbya peace
return to their former proprietor by a 4ind sf peftliminy.”” Mr.
Lee, who wrote fince Vattel, differs from him in opinion, that
private debts are not confifcable, pag. 114. He thus delivers
himfelf : « By the law of nations, Rights and Credits aré not
lefs in our power than other goods ; why, therefore, fthould we
regard the rights of war in regard to ome, and not as to the
gther # And when nothing occurs, which gives room for a
proper diftinétion, the general law of nations ought to prevail,”
He gives many examples of confifcating debts, and concludes,
{2: 119) < All which prove, that not ‘only actions, but hall
- ‘ ' ‘ - other
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other thmgs whatfoever, are forfeited in time of war, and are  1796.
often exaéled.” v~

Great Britain does not conﬁder herfelf bound to depart
from the riger of the general law of natious, becaufe the com-
mereial powers of Europe wifh to adopt a more liberal prac-
tice. It may be recolleted, that it is an eftablifhed principle
of the law of nations, ¢ that the croods of a friend are free in
an exzemy’s veflel 5 and an enemy’s goods lawful prize in the
veflel of aIfriend.’b’ This may be called the general law of
nations. In 1780 the Emprefs of Ruffia propofed a relaxati-
on of this rigor of the laws of 'nations, « That all the effecls
belonging to the (ub}eé‘ts of the bellzgerent powers fhall be free
on board meutral veflels, except only contraband articles.”
This propoful was acceded to by the neutral powers of Swe-
deny, Denmark, the States General oftbe United Provinces,
Praffia and Portugal France and Spain, two of the powers
at war, did not opp ofe the principle, and Great Britain only
declined to adopt it, and fhe ftill adheres to the rigorous prin-
cipie of the Jaw of nations. Can this conduct of Great Bri-
tain be objelted to her as an uncivilized and barbarous prac-
tice? The confifcating private d:bts by Virginia has been
branded with thofe terms of reproach, and very improperly in
my opinion.

It is admitted, that Vzra‘mm could not confifcate private
debts without a violation of the modzrn law of natiens, yet if in
Jaét, the has fo done, the law is obligatory on all the citi-
zens of Virginia, and on her Courts of Juftice; and, in my
opinion, on all the Courts of the United States. 1f Virginia
by fuch conduct violated the law of nations, fhe was anfwera-
able to Great Britain, and fuch injury could only be redrefféd
in the treaty of peace.  Before the cftablifhment of the nati-
onal gevernment, Britifh debts could only be fued for in the
Sate court- This, aloue, proves that the feveral ftatés poffefl-
ed a power over debts.  Lf the crown of Great Britain had,
according to the mode of proceeding in that country, confifcat.
ed; or forfeited American debts, would it have been permitted
in any of the courts of V7eflminfier Hall, to have denied the
right of the crown, and .that its power was reftrained by the
modern law of nations? Would it not have been anfwered,
that the Briti/b nation’ was to jultify her own conduét ; but
that her courts were to obey her laws.

It appears to me, that there is another and conclufive ground,
which effectually preclchd any obje&ion, fince the peace, on
the part of Great Britain, as a nation, or on the part of any
of her [ubjeéts, againft the right of Virgiia to confifcate Bri-
tifh debts, or any other Britifh property, durmg the war ; even
on the admiflion that fuch confifcation was in violation of the

' ancient or modern law of natiorts, - ¥
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If the Legiflature of Virginia confifcated or extinguifpedthe
debt in queftion, by the law of the 20th of Ocober 1777, as
the Defendants in error contend, this confifcation or extinguifh-
ment, took place in 1777, flagrante Bello; and the dchnitive
treaty of peace was ratified in 1783.  What effelts low from
a treaty of peace, even if the confifcation, or extinguifpment
of the debt was contrary to the law of nations, and the ftipu-
lation in the 4th article of the treaty does zot provide for the
recovery of the debt in queftion ? - .

I apprehend that the treaty of peace abolifhes the fubjest of
the war, and that after peace is concluded, neither the matter
in difpute, nor the condué? of either party, during the war,
can ever be revived, or brought into conteft again. All vio-
lencies, injuries, or damages fuftained by the government, or
people of either, during the war, are buried in oblivien; and
all thofe things are implied by the very treaty of peace; and
therefore not neceffary to be exprefled. Hence it follows, that
the reftitution of, or compenfation for, Briti/b property con-
fifcated, or extinguithed, during the war, by any of the Uit~
ed States, could only be provided for by the treaty of peace
and if there had been no provifion, refpeting thefe fubjedts,
in the treaty, they could not be agitated after the treaty, by the
Britifh government, much lefs by her fubje&ts in’ courts of
juftice. If a nation, during a war, conduéls herfelf contrary
to the Jaw of nations, and no notice is taken of fuch conduét
in the treaty of peace, it is thereby fo far confidered lawjful, -

- as never afterwards to be revived, or to be a fubjedt of com-

plaint.

Vattel lib. 4. fet. 21. p. 121. fays, « The ftate of things
at the inffant of the treaty, is held to be legitimate, and any
change to be made in it requires an exprefs fpecification in the
treaty ; confequently, all things not mentioned in the treaty,
are to remain as they were at the conclufion-of it..—All - the
damages caufed during the war are likewife buried in oblivion
and no plea is allowable for thofe, the reparation of which is

“not mentioned in the treaty: They are looked on as if they had

never happencd.” The fame principle applies to injuries done
by one nation to another, on occafion of, and during the war,
Sez Grotius Iib. 3. ¢. 8. fecl. 4. )

The Baron De Wolfuis, 1222, fays, « De guibus nibil dic-
tum ea manent quo funt loco.”” Things of which nothing is
faid remain in the ftate in which they are.

It is the opinion of the celebrated and judicious Do&or Ru-
therforth, thata nation'in a ju/f war may feize upon any move-
able goods of an enemy, (and he makes no diftinétion as to
private debts) but that whilft- the war continues, the nation
has, of right, nothing but the ¢n/ffody of the goods taken ; and
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if the nation has granted to private captors (as privateers) the
property of goods taken by them, and on peace, reffitution is
agreed on, that the zation is obliged to make reftitution, and
not the private captors; and if on peace no reftitution is fi-
pulated, that the full property of moveable goods, taken from
the enemy during the war, pafles, by zacit confent, to the na-
tion that takes them. This I colleét as the fubfance of his
opinion in /6. 2. ¢. 9, from p. 558 to §73.

1 {hall'conclude my obfervations on the right of Virginia
to confifcate any Britifh property, by remarking, that the val/i-
dity of fuch a law would not be queftioned in the Court of
Chancery of Great Britain; and Lconfefs the do&rine feemed
ftrange to me in an American Court of Juftice. Inthe cafe of
Hright and Nutt, Lord Chuncellor Thurlow declared, that
he confidered an at of the State of Georgia, pafled in 1782,

for the confifcation of the real and perfonal eftate of Sir Fames .

Wright, and alfo his debts, as a law of an independent country;
and concluded with the following obfervation, that the law of
every country, muft be equally regarded in the Courts of Juf-
tice of Great Britain, whether the law was a barbarous or ci-
vilifed inftitution, or wife or foolith. H. Black, Rep. p. 139.
In the cafe of Folliotagainft Ogden, Lord Loughborough, Chief
Juttice of the Court of Common Pleas, in delivering the
judgment of the court, declared « that the aét of the State of
New York, pafled in 1779, for attainting, forfeiting, and con-
fifcating the real and perfonal eftate of Folliotz, the Plaintiff,
was certainly of as full validity, as the act of any independent
State. H. Black. Rep. p. 135, On a_writ of error Lord
Kenyon, Chief Juftice of the Court of King’s Bench, and
Judge Grefe, delivered directcontrary fentiments ; but Judges
Afhurft and Buller were filent. 3 Term Rep. p. 7206.

From thefe obfervations, and the authority of Bynkerfboek,
Lee, Burlamaque, and Rutherforth, I conclude, that Virginia
had a right, as a fovereign and independent nation, to confifcate
any Britifh property within its territory, unlefs the had before
delegated that power to Congrefs, which Mr. Lewis contend-

.ed fhe had done. The proof of the allegation that Virginia
had transferred this authority to Congrefs, lics on thofe who
make it ; becaufe if thehad parted with fuch power it muft be
conceded, that the once rightfully poffefled it.

It has been enquired what powers Congrefs poflefled from
the fir/f mecting, in September 1774, until the ratification of

the articles of confederation, on the 1t of March, 17812 It.

appears to me, that the powers of Congrels, during that whole
period, were derived from the pesple they reprelented, exprefsly
given, through the medium of their State Conventions, or
State Legiflatures ; or that after they were exercifed they were

impliedly

1796.
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1796. impliedly ratified by the acquiefcence and obedience of the -
A~ people.  After the confederacy was compleated, the powers of
Congrefs refted on the authority of the State Legiflatures, and
the implied ratifications of the people; and was a government

over governments, ‘T'he powers of Congrefs originated from
neceflity, and arofe out of, and were only limited by, events
or, in other words, they were revolurionary in their very na-
ture. Their extent depended on the exigencies and neceflitics
of public affairs. Tt was abfolutely and indifpenfably necefla-
ry that Cengrefs fhould poflefs the power of conduéting the
war againft Great Britain, and therefore if not exprefsly given
by all, (as it was by fome of the States) I do not hefitate to
fay, thac Congrefs did rightfully poflefs fuch power. Theau-
therity to make war, of neceflity implies the power to make
peace; or the war muft be perpetual. .Ienterain this general
idea, that the feveral States retained all internal fovereignty;
and that Congrefs properly pofleffed the great rights of external
fovereignty: ~ Among others, the right to make treaties of
commerce and alliance ; as with France onthe 6th of Februa-
ry 1778. In deciding on the powers of Congrefs, and of the
feveral States, BEFORE the confederation, 1 fee but one fafe
rule, namely, that all the powers ACTUALLY exercifed by
Congrefs, before that period were rightfully exercifed, on the
prefumption not to be controverted, that they were fo authoriz-
ed by the people they reprefented, by an exprefs, or implied
grant ; and that all the powers exercifed by the State Conven-
tions or State Legiflatures were alfo rightfully exercifed, on
the fame prefmmption of authority from the people.  That Con-
grefs did not poflefs a// the powers of war is felf-evident from
this confideration alone, that fhe never attempted to lay anv
kind of tax on the peeple of the United States, but relied alto-
gether on the State Legiflatures to impofe taxes, to raife money
to carry en the war, and to fink the emiffions of all the paper
money iflued by Congrefs. It was exprefsly provided, in the
8th article of the confederation, that “all charges of war (and
all other expences for the common defence and general welfare)
and allowed by Congrefs, fhall be defrayed out of a common
Treafury, to be fupplied by the feveral States in proportion to
the value of the land in each State; and the taxes for paying
the.faid proportion, fhall be levied by the Legiflatures of the fe-
veral States.” 1nevery free country the power of laying tax-
es is confidered a legiflative power over the property and per-
Jons of the citizens ; and this power the people of the United
States, granted to their State Legiflatures, and they neither
could, nor did transfer it to Congre(s ; but on the contrary they
exprefsly ftipulated that it fhould remain with them. Itis an
mcontrovertible fact that Congrefs never attempted to confif-
. cate
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cate any kind of Britifp property within the United States (ex-
cept what their army, or veflels of war captured) and thence [
conclude that Congrefs did not conceive the power was vefted in
them. Some of the ftates did exercife this power, and thence I in-
fer, they pofiefled it.—On the 23d of March, 3d of April, and
24th of Fuly, 1776, Congrefs confifcated Britif/b property; ta-
ken on the high feas.* :

"The fecond point made by the council for the Plaintiff in erz

ror was, “f the legiflature of Virginia had a right to confifcate
Britifh debts, yet fhe did not exercife that, right by the aét of
the 2oth Oftober, 1777.”  Lf this objefion is well founded; thé.
Plaintiff in error muft have judgment for the money cover=
ed by the plea of that law, and the payment under it. The

preamble recites, that the pulic faithy and the law and the ufage:

of nations require, that debts incurred, during the connexion

with Great Britain, fhould not be confifecated. No language.

can poflibly be ftronger to exprefs the opinion of the legifla-
ture of Virginia, that Britifh debts ought 7ot to be confifcated,
and if the words or effé& and operation, of the enacting claufe;
are ambiguous or doubtful, fuch conftru&ion thould be made
as not to extend the provifions in the enaéting claufc, beyond
the intention of the legiflature, fo clearly exprefled in the pre=
amble; but if the words in the enaéting claufz, in their nature,
import, ‘and common underftanding, are not ambiguous, but
plain and clear, and their operation and effet certain, there is
no room for conflruction. It is not an uncommon cafe for a
legiflature, in a preamble, to declare their intention to pro-
vide for certain cafes, or to punith certain offences, and in
enadting claufes to include other cafes, and other offences,
But [ believe very few inftances can be found in which the le«
giflature declared that a thing ought notto be done, and after=
wards did the very thing they reprobated. There can be no
doubt that {trong words in the enacling part of a law may ex-
tend it beyond the preamble. If the preamble is contradicted
by the enaéting claufe, as to the 7ntention of the legiflature, it
muft prevail, on the principle that the legiflature changed their
mtention. . )

I am of opinion, that the law of the 20th of October, 1777,
and the payment in virtue thercof, dmounts either to a confif=
cation, or extinguifbment, of fo much of the debt as was - paid
into the loan office of Virginia. 1ft. The law makes 7t lawful
for a citizen of Firginia indebted to a fubje&t of Great Britair

: to

* Sce the Ordinance of the 36th of November, 1781, See, alfo, the
Refolution of the 23d of November, 1781, in which Congrefs recom=
mended to the ftates, to pafs laws to pupifh infradtions of the law o
nations.

Vour. JIT. ’ Hh
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to pay the while, or any part, of his debt, into the lcan of-
fice of that commonwealth.” 2d. It direts the debtor to take a
certificate of his payment, and to deliver it to the governor
and thg council ; and it declares that the receipt of the govern—
or and the council for the certificate fhall difcharge him (the
debtor) from fo much of the debt as he paid into the loan office.
3d. It enalts that the certificate fhall be fubjet to the future di-
rection of the legiflature. And gthly, it prevides, that the go-
vernor and Gouncil may make fuch allowance, as they fhall
think reafonable, out cf the INTEREST of the money paid, to
the wives and children, refiding within the ftate, of fuch cre-
diter.  'T'he payment by the delizor into the loan office is made
a lawfnl a&k. The public receive the money,and they difcharge
the ‘debtor, and they make the certificate (whicl is the evi-
dence of the payment) {ubjedl to their direétion; and they be-

" nevolently appropriate part of the money paid, to wit, the /n-

tereft of the debt, to fuch of the family of the creditor as may
live within the ftate. Al thefe aéls. are plainly a legiflative
interpofition between. the creditor and debtor; annihilates the
right of the creditor ; and is an exercife of the right of swwner-
hip over the money; for the giving part to the family of the

- creditor, under the reftri¢tion of being refidents of the ftate,

or to a ftranger, can make no difference. The government
of Virginia had precifely the fame right to difpofe of thewhole, as
of part of the debt,  Whether a// #hefe adts amount to a con-
Sfifcation of the debt, or not, may be difputed according to the
different ideas entertained of the proper meaning of the word
confifeatzon. 1 am inclined to think that all thefe aéls, collective-
Jly confidered, are fubftantially a confifcation of the debt. The
verb confilcate is derived from the latin, con withy and Fifeus
a2 batket, or hamper, in which the Emperor’s treafure was
Jormerly kept. The meaning of the word to confifeate is to
transfer property from PRIVATE to pablic uie; or to forfeit
property to the prince, or ftate.  In the language of Mr. Lee,
(page 118) the debt was taken bold of; and this he confi-
ders as confifcation.  But if flvidtly ifpeaking, the debt was
not confifcated, yet it certainly was extinguifhed as between
the creditor and debtor; the debt was legally paid, and of con-
fequence extinguifbed. The ftate interfered and reccived the
debt, and difcharged the debtor frem his creditor 5 and not
from the fate, asfuggefted. The debtor owed nothing to the
ftate of Virginia, but fhe had a right to take the debt or not at
her pleafure. To fay that the difcharge was from the fate,
and not from the debtor, implies that the debtor was under fome
obligation or duty to pay the flate, what he owed his Eritifh
creditor,  If the debtor was to remaip charged to his creditor,
notwithftanding his payment ; not one farthing would havebeen

. : patd
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paid into the loan office. Such a conftru&tion, therefore, is too vi- |

Jentand not to be admitted. If Virginia had eonfifcated Britifh

debts, and received the debt in queftion, and fiid nothing more, |

the debtor would have been difcharged by the operationiof the law.
Inthe prefent cafe, thereis an exprefs difcharge on payment,
certificate, and receipt.

It appears to me that the plea, by the Defendant, of the act
of Affembly, and the payment agreeably to its provifions, which
#s admitted, is a bar to the plaintift’s altion, for fo much of his
debt as he paid into the loan office; unlefs the plea is avoided,
ordeftroyed, by the Plaintiff's replication of the fourth article
of the Definitive T'reaty of Peace, between Great Britain
and the United States, on the 3d of September, 1783.

The queftion then may be ftated thus: Whether the 4th
article of the faid treaty aullifies the law of Vicgiria, pafled
on the 20th of Octvber,, 1777 ; deftroys the payment made
under it; and revives the dcbt, and gives a right of recovery
thereof, againft the original debtor # ‘

It was doubted by one of the counfel for the Defendants in
error (Mr. Marfball) whether Congrefs had a petwer fo make
a treaty, that could operate to annul a legiflative 2t of any of

. the ftates, and to deftroy rights acquired by, or vefted in indi-
viduals, in virtue of fuch 2&s. Another of the Defendant’s
council (Mr. Campbell) exprefsly, and with great zeal, denied
that Congrefs poflefled fuch power.

But afew remarks will be neceflary to thew the inadmiflibi-
lity of this objeéltion to the power of Congre{s.

1ft. The legiflatures cf all the ftates, have often exercifed the
power of taking the property of its citizens {or the ufe~of the
public, but they uniformly compenfated the proprietors. The
principle to maintain this right is for the public good, and to
that the intercft of individuals muflt yield. The inftances are
many; and among them are lands taken for forts, magazines,
or arfenals; or for public reads, or canals; or to ereét tewns,

2d. Thelegiflatures of all the ftates have often exercifed the
power of divefting! riphts vefted; and even of impairisg, and,
in fome inftances, of almofl annihilating the obligation of con-
¢ralis, as by tender laws, which made an offer to pay, and a
refufal to receive, paper money, for a fpecie debt, an extinguifh-
ment, to the amount tendered.

3d. If the Legillature of Virginia could, by a law, annul any
former law ; I apprehend that the effcét would be to deftroy
‘all rights acquired under the law fo nullified:

4th. 1f the Legiflature of Virginia could not by ordinary
afs of legiflation, do thefe things, yet poilefling the fupreme
fovereign power of the ffate, the certainly could do them, by
a treaty of peace ; if {he had not parted with the power nr ma-

: : king
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king fuch treaty. IfiVirginia had fuch power before fhe dele-.
gated it to Congrefs, it follows, that afterwards that body pol-
fefled it. Whether Virginia parted with the power of making
treaties of peace, will be feen by a perufal of the gth article of
the Confederation (ratified by all theftates, on the tft of March,
1781,) in which it was declared, « that the United States in -
Congrefs affembled, fhall have the fole and exclufive right and
power of determiniig on peace, or war, except in the two
‘cafes mentioned in the 6th article; and of entering into trea-
ties and alliances, with a provife, when made, refpeting com-
merce””  This grant has no reftriCtion, nor is there any li-
mitation on the power in any part of the confederation. A
right to make peace, neceffarily includes the power of deter-
mining on what terms peace fhall be made. A power to make
treatics muit of néceflity imply a power, to decide the terms
on which they fhall be made : A war between two nations
can only- be concluded by #reaty. .

Surely, the facrificing public, or private, property, to obtain
peace cannot be the cafesin which a treaty would be veid. Vatt.
1ib. 2 c. 12, [0 160. 161. p. 173. lib. 6. c. 2. f. 2. Lt feems to me
that treaties made by Congrefs, according to the Confederation,
were fuperior to the laws of the ftates ; becaufe the Confedera-
tion made them obligatory on all the ftates. They were fo de-
clared by Congrefs on the 13th of April, 1787; were fo ad-
mitted by the legiflatures and executives of moft of the ftates ;
and were fo decided by the judiciary of the general government,
and by the judiciaries of fome of the {tate governments.

Lf doubts could cxift before the eftablifhment of the prefent
national government, they muft be entirely removed by the
6th article of the Conftitution, which provides ¢« That
all treatics made, or which fhall be made, under the
authority of the United States, {hall be the fupreme law of the
land ; and the Judges in every State fhall be bound thereby,
any thing in the’ Conftitution, or laws, of any State to the con-
trary notwithftanding.””  There can be no limitation on the
power of the people of the United States. By their authority
the State Conflitutions were made, and by their authority the
Conflitution of the United States was eftablifhed 5 and they
had the power tochange or abolifh the State Conftitutions, or
to make them yield to the general government, and to treatics
made by their authority, A treaty cannot be the fupreme law
of the land, that is of all the Unrited States, if any alt of a
State Legiflature can ftand in its way. If the Conftitution of
a Stute (whichis the fundamental law of the State, and para-~
mount to its Legiflature) muft give way to a treaty, and fall
before it can it be queftioned, whether the /efs power, anact
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of the State Legiflature, muft not be proftrate? It is the de-
clered will of the peaple of the United States that cvery treaty
made, by the authority of the United States, thall be fuperior
~to the Conflitution and laws of any.irdividual State 3 and their
will alone is to decide.—~If a law of a State, contrary to a
. treaty, is not void, but veidable only by a repealy or nullifica-
tion by a State Legiflature, this certain confequence follows,
that the will of a fmall part of the United States may controul
or defeat the will of the whole. = The pesple. of Amzrica have
been pleafed to declare, that all’ treaties made efore the efta-
blithment'of the National Conflitution, or laws of any of the
States, contrary to a treaty, thall be difregarded. :
Four .things are apparent on a view of this 6th article of

the National Conftitution. 1ft. That it is Retro‘/peﬂive,.

and is to be confidered in the fame light as if the Conftitu-
tion had been eftablifhed before the inaking of the treaty
of 1783. ad. That the Conftitution, or laws, of any of
the States fo far as either of them fhall be found contrary to
that treaty are by force of thefaid article, proftrated before the
treaty.  3d. That confequently the treaty of 1783 has fupe-
rior- power to the Legiflature of any State, becaufe no Legif-
lature of any State has any kind of power over the Conftitu-
tion, which was its creator. 4thly. That it is the declared
duty of the State Judges to detérmine any Conftitution; or
laws of any State, contrary to that treaty (or any other) made
uider the authority of the United States, null and void. Na-
tional or Federal Judges are bound by duty and oath to the
fame condudt,’ '

The argument, that Congrefs had not power to make the.

gth article of the treaty of peace, if its intent andsoperation
was to annul the laws of any of the States, and to deftroy
vefled rights (which the Plaintiff’s Council contended to be the
objectam effect of the gth article) was unneceflary, buton the
fuppofition that this court poflefs a power to decide, whether
this article of the treaty is within the authority delegated to
that body, by the articles of confederation. ~Whether this
court conttitutionally poflefs fuch a power is not neceflary now
to determine, becaufe I am fully fatisfied that Congrefs were
invefted with the autherity to make the ftipulation in the gth
article. If the court poflefs a power to declare treaties waid,
I thall never exercife it, but in a very clear cafe indeed.  Cne
further remark will thew how “very circumf{pect the .court
ought to be before they would decide againft the right of Con=
grefs to make the ftipulation objeéted to.  If. Congrefs had no,

: power

. * See the oath in the a& of ihe z4£h*q[1$_cptcmli¢!‘,'I_‘?.'S.Q- 1. vol,
p. 53+ £ 8. Switt’s edition,
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power (under the confederation) to make the 4th article of the
treaty, and for want of power that article is void, would it not
be in the aption of the crown of Great Britain to fay, whe-
ther the other articles, in the fame treaty, fhall be obligatory
on the Britifh nation?

I will now proceed to the confideration of the treaty of 1783.
It is evident on a perufal of it what were the great and princi-
pal ebje&ts in view by both parties. There were four on the
part.of the United States, to. wit. 1ft. An acknowledgment
of their independence, by the crown of Great Britain. 2d.
A fertlement of their weffern bounds.  3d. The right of fifhe-
ry: and gthly. The fre¢ navigation of the Miffifippi. There
were three on the part of Great Britain, to wit, t. A reco-’
very by Britifh Merchants, of the value in fler/ing money, of
debts contralted, by the citizens of America, before the treaty.
2d. Reftitution of “the confifcated property of -real Britifp
fubjeéts, and of perfons refidents in diftriéts in pofieflion of
the Britifh forces, and who had not borne arms againft the
United States ; and a conditional reftoration of the confifcated
property of all other perfons: and 3dly. A prohibition of all
future confifcations, and profecutions. The following falls
were of the moft public notoriety, at the time when the treaty
was made, and therefore muft have been very well known to
the gentlemen who affented to it. 1ft. That Britifh debts,
to a‘great ameunt, had been paid intp fome of the State Trea-
furies, or loan offices, in paper money of very little value,
either under Jaws confiféating debts, or under laws authorifing
payment.of fuch debts in paper money, and difcharging the
dettors. ad. That tender laws had exifted in all the flates;
and that by fome of thofe laws, a tender and a refufal to accept,
by principal or factor, was declared an extinguishment of the
debt.  From the knowledge that fuch laws had exifted there
wis good reafon to fear that fimilar laws, with the fame'or lefs
confequences, might be again made, (and the fack really hap-
pened) and prudence required to guard the Britifh treditor
again{t them.  3d. T'hat in fome of the States property, of any
kind, might be paid, at an appraifement, in difcharge of any
execution.  4th. That laws were in force in fome of the States,
at the time of the treaty, which prevented fuits by Bririfh cre-
ditors. gth. That laws were in force in other of the States, at the
time of the treaty, to prevent fuits by any perfon for a limited
time. Al thefe laws created legal impediments, of one kind
or another, to the recovery of many Briti/h debts, contratted
before the war; and in many cafes compelled the receipt of
property inftead of gold apd filver. ‘

To fecure the recovery of Britifh debts, it was by the latter
part of ‘the. sth-article, agreed as follows, “ That all perfons
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who have any intereft in confifeated lands, by DEBTS, fhould 1796.
meet with no Jawful impediment in the profecution of their ¥V~
juftrights.” - This provifion clearly relates to debts fecured by
mortgages on lands in fee fimple, which were afterwards con-
fifcated ; or to debts on judgments, which were a /iex onlands,
which alfo were afterwards confifcated, and where fuch debts
on mortgages, or judgments, had been paid into the State
T'reafuries, and the debtors difcharged. This ftipulation was
abfolutely neceflary if fuch debts were intended to be paid.
The pledge, or fecurity by /ien, had been confifcated and fold.

~ Britif fubje&ts being aliens,” could neither recover the poffef-.

. fion of lands by ejeétment, nor foreclofe the equity of redemp-
tion 5 nor could they claim the money fecured by a mortgage,
or have the benefit of a Jien from a judgment, if the debtor had
paid his debt into the T'reafury, and been difcharged. 1If a
Britifh {ubject, in cither of thofe cafes, profecuted his juft
right, it could only be in a court of juftice, and if any of -the
above caufes were “fet up as a lawful impediment, the courts
were bound to decide, whether this article of the treaty nulli-
fied the laws confifcating the lands, and alfo the purchafes made
under them, or the laws authorizing payment of fuch. debts to
the State; or whether aliens were enabled, by this. article, to
hold lands mortgaged to them before the war.  In all thefe ca~
fes, it feems to me, that the courts, in which the cafes arofe,
were the only proper authority to decide, whether the cafe was
within this article of the treaty, and-the operation and effedt of
it. One inflance among many will illuftrate my meaning.
Suppofe a mortgagor paid the mortgage money into the public
Treafury, and afterwards {old the land, would not the Britifk
creditor, under this article, be entitled to a remedy againft the
mortgaged lands ? o

The gth article of the treaty is in thefe words: <t is
agreed that creditors, on eithér {ide, fhall meet with no lawfu/
impediment to the recovery of the full value, in fterling money, -
of all bona fide debts, heretofore contracted.”

Before 1 confider this article of the treaty, I will adopt the
following remarks, which I think applicable, and which may be
found in Dr. Rutherforth and Vattel. (2 Ruth. 307.20 315.
Vattel lib. 2. c. 17. fef?, 263 and 271.) ‘The intention of
-the framers of the treaty, muft be colle&ted from a view of the
whole inftrument, and from the words made ufe of by them to
exprefs their intention, or from probable or rational conjeétures.
If the words exprefs the meaningof the parties plainly, diftin?-
ly, and perfectly, there ought to be no other means of interpre-
tation ; butif the words are obfcure, or ambiguous, or imperfect,
recourfe muft be had to ozher means of interpretation, and in
thefe three cafes, we muft colle&t the meaning from the words,

, or
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1796, ot from probable or rational cenjectures, or from both. When
‘o s we collect the intention from the words only, as theylie in the
writing before us, it is « Jiteral interpretation; and indeed if
the words, and the conftrudltion of a writing, are clear and pre-
¢ife, we can fcarce call it interpretation to collect the intention’
of the writer from thence. The principalrule to be obferved
in literal intenpretation, is to follow that fenfe, in refpect both.
of the words, and the confiruction, which is agreeable to com-
non ufe. ’ ,

If the recovery of the prefent debt is not within the clear and:

manifelt intention and letier of the 4th article of the treaty,
.and if it was not intended by it to gnnul the law of Virginia,
mentioned. in the plea, and to deftroy the . payment under it,
and to revive the right of the creditor againtt his original debtor;
and if the treaty cannot effeét all thefe things, I think the
court ought to determine in favour of the Defendants in error.
Under. this impreflion, it is altogether unneceffary to notice the
feveral rules taid down by the: Council for the Defendants in
ernor, for the conflruction of the treaty:

I will examine the 4th article of t# treaty in its feveral
parts ; and endeavour to affix the plain and natural meaning
of each part. .

-'Fo take the 4th article in order as it ftands. ,

wt. « It is agreed,” that is, it is exprefsly contralted'; and
it appears from what follows, that certain things fhall not take
place. This ftipulation is direct. The diftin&tion is felf-evi-

-dent, between a thing thatfhall #o# happen, and an agreement
that a third power f{hall prevent a certain thing being done.
"I'ke firft is obligatory on the parties contracting.  The latter
will depend on the will of another 3 and although 'the parties
contraéting, had power to lay him under a mora/ obligation for
compliance, yet there is a very great difference in the two ca-
fes.  This diverfity appears in the treaty.

2d. ¢ That creditors on either fide,”” without doubt mean-
ing Britifb and American creditors. _ :

- 3d. <« Shall meet with no Jawful impediment,” that is, with
no obfkacle (or bar) arifing from the common law, or aéls of-
Parliament, or ats of Conigrefs, or acts of any of the States, then
in exiftence, or thereafter to be made, that would, ir any manner,
operate to prevent the recovery of fuckh debts, as the treaty con-
templated. A Jawful impediment to prevent a recovery of a debt
can only be matter of lasw pleaded in bar to the action. If the.
word Jewful had been omitted, the impediment would not be
confined to matter of law. The prohibition that 7o lawfu/ im-
pediment fhall be interpofedy is the fame as that all lawful im-
pediments fhall be 7emsved.  The meaning cannot be fatisfied
by the removal of ane impediment, and leaving another; and @

: fortiori
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 fortiori by taking dway the /fs and leaving the greater. - Thele
~words have both.a retrofpective and future afpect. :
. ath..« Toe the recovery,” thatis, to the right of action,
. Judgment, and execution, and . receipt of the money, without
" impedimerits in- courts of juftice, which could only be by plea,
(as in the prefent cafe) or by proceedings, after judgment, to
. compel réceipt-of paper. money, or property, inftead of fter-
“ling money. The word recovery is very comprehenfive; and
. operates, in the prefent cafe, to give remedy from the com-
.. mencement of {uit, to the receipt of the money. -, - ,
.+ gth.  In the full. value in ferling money,” thatis; Britifp
~creditors. fhall not be obliged to receive paper money, or proper-
-ty at a valiation, or any thing elf¢ but the full value of their
. debts; according to the exchange with Great Britain. This
¢ provifion is clearly reffricted to Britifh debus, contracled beforé
the treaty, and cannot relate to- debts contracted afterwards;
" which would be difchargeable according to contraéty, and the

laws:of the State where entered.into: . This provifion has al-,

foa future alpe -in ithis particular, hamely; that no lawful
- impediment, no law of anyof the Statés made after the treaty;,
* thall oblige Britifp cteditors to receive their debts; contracied
. before the treaty, in paper money, or property at appraifement,
or'in any thing but the value in fterling morey: "I'he obvious
intent of thefe werds was to prevent the operation of pust and
Suture tender laws 5 or past and future laws, autherizing the
difcharge of exccutions for fuch debis by property at a valuation.

6th, « Of all bona fide debts,” that is, debts of every fpe-

cies, kind, or nature, whether by niortgage, if a covenant

1795

therein for payment; or by judgments, {pccialties, or fimple

contradls. But the debts contemplated were to be bond fide
debts, that is; bona fide contracled before the peace, and con-
tracted with good faith, or honeftly, -and without.covin, and
‘not kept on foot fraudulently. Bona fide is a legal technical
+ expreflion ; and the law of Great Britain and this country
has annéxeda certain idea toit. Itis a term ufed in ftatutes
in England, and in aéts of Affernbly of all.the States, and fig<
nifies a thing done realiy, with a good faith, without fraud, of
deceit, or collufion, or trust. The words bona fide are restrics
tive, for a debt may be for a valuable confideration, and yet
not bona fide. A debt muft be bona fide at the time of its com:
mencement, or it naver can become fo afterwards.  "The words
bona fide, were not prefized to deferibe the nature of the debt
at the datz of the treaty, but the nature of the debt at the tiine
it was contracted.  Debts created before the war, were almolt
the only debts in the contemplation of the treaty ;. although
debts contraed during - the war were covered by the general

provifion, taking in debts from the moft diftant period of time;”

Vor. I Ii to



1796.

242 Cases ruled and adjudged in the' "

to the date of the treate. The recovery, where no law/ful im- -
pediments were to be :interpofed, was to.have two qualifica-
tionss 1ft. The debts were to be bona fide contracted; and, 2d, .
they were to be contracted before the peace. S
“7th. '« Heretofore contraéted,” that is, entered into at any -
period of time before the date of the treaty ; without regard to
the length or diftance of time.” Thele words are defcriptive .
of the particular debts that might be recovered ; and relate
back to the time futh debts were contracted. The time of the.
contract was plainly to defignate the particular debts that.

- might be recovered. A debt entered-into during the war,

would not have been recoverable, unlefs under this defcription
of a debt contralted at any time before the treaty. o _

If the words of the gth article taken feparately, truly bear-
the meaning 1 have given them, their fenfe co/lectively, cannot *
be miftaken, and muft be the fame. . ‘ :

The next enquiry is, whether the debt in queftion, is one of
thofe, defcribed in this article. It is very clear that the article
contemplated no debts but thofe contralted before the treaty 3
and 1o debts but only thefe to the recovery whereof fome /aw- -
ful impediment might be interpofed. The prefent debt was ~
contracted before the war, and to the recovery of it a lawful.
impediment, to wit, a law of Firginia and payment under it,
is pleaded in'bar. There can be no doubt that the debt fued for,
is within the defeription, if 1 have given a proper interpreta-
tion of the words, If the treaty had been filent as #o debts,
and the law of Virginia had not been made, I have already
proved that debts would, on peace, have revived by the law of
nations. 'This alone thews that the only impediment to the re-
covery of the debtin queftion,eis the Jaw of Virginia, and the
payment under it; and the treaty relates to every kind of legal
impediment. ‘ : . -

But it is atked, did the 4th article intend to annul a Jaw of.
the ftates ? and deftrqy rights acquired under it ?

1 anfwer, that the gth articie did intend to deftroy all Jaw/ful
impediments, paff and future; and that the law of Virginia,
and the payment under ity is a lawful impediment; and would
bar a recovery, if not deftroyed by this article of the treaty,
This ftipulation could not intend only to repeal laws that cre-
ated legal impediments, to the recovery of the debt (without
refpect 1o the mode of payment) becaufe the mere repeal of a
law would not deftroy aéts done, and rights acquired, under
the law, during its exiffence and before the repeal. This right
to repeal was only admtted by the council for the Defendants in
errory becaufe a repeal would not affelt their cale; but on the
fame ground that a treaty can repeal 2 law of the ftate, it can
nullify it. L have already proved, that a treaty can totally an-

- nihilate
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nibilate ary part of the Conflitution of any of the' individual
flates, that is contrary toa treaty. Itis admitted that the
treaty intended and did annul fome laws of the fYates, to wit,
any laws, paff or future, that authorifed a tender of paper no-
ney to extinguith. or-difcharge the debty, and any laws, paf or
Juture, that authorifed the difcharge, of executions by. paper
mongey, or delivery of property at appraifement ; becaule if the
words sterling money have not this effet, 1t cannot be thewn
that they have any other. 1f the treaty could nullify fome laws,
it will be difficult-to maintain that it could not equally annal
others. ' _

It was argued, that the 4th article was neceflary to revive
debts which had not been paid, as it was doubtful, whether debts
not paid would revive on peace by the law of nations. 1 an-
fwer, that the ‘4th article was not neceflary on that account, ba-
caufe there was no doudt that debts not paid do revive by the
law of nations; as appears from DBynkerfhoek, Lee, and Sir
Thomas Parker. And if neceffary, this article would not

have this effe@®, becaufe it revives no debts, but only thofe -

to which fome Jegal impediment might be interpofed, and there
could be no legal impediment, or bar, to the recovery, after
peace, of debts not paid, during the war to the ftate. _

It was contended, that the provifion is, that CREDITORS
fhall recover, &c. and there was no c¢reditor at the time of
the #reaty, becaufe there was then no debtsr, he having been
legally'difcharged. The creditors defcribed in the treaty, were
not credjtors generally, but only thofe with whom debts had
been contralted, at fome time before the treaty; and is a de-
fcription of perfons, and not of their rights. 'This adhering
to the letter, is to deftroy the plain méaning of the provifion;
becaufe, if the treaty.does not extend to debts pzid into the
ftate treafuriesy or loan offices, it is very clear that nothing
was'done by the treaty as to thofe debts, not even fo much
as was ftipulated for Royalists, and Refugees, to wity a recom-
mendation of restitution, Further, by this conftruétion, no-
thing was done for Britifh creditors, becaufe the law of nations
fecured a recovery of their debts, which had not been confif-
cated and paid to the' flates; and if the debts paid in paper
money, of little value, into the ftate treafuries, or loan offices,
were not to be paid to them, the article was of no kind of
value to them, and they were deceived. The article relates
either to debts not paid, ory” to debts paid into the trealurics,
or loan offices. It has no relation to the first, for the reafons
above affigned; and if it does not include the latter it relates to
nothing.

It was faid that the treaty fecured Britip creditobs from
payment in paper money.. This is admitted, but it is by forcs

‘ . an
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and operntxon of the words, “in sterlmg moiey ' but then the
words, ¢ /Jeretofare contracted,” ave. to have no effect whatfo-
ever; and it is thofe very words, and thofe only, that fecure the
recovery of the debts, paid to the flates ; becaufe no lawful
impediment’is to be allowed to prevent the recovery of debts
contracted at any time bt_‘forc the treaty. :

But it was alledged, that the 4th article only ftipulates, .that
there fhall be no /awﬁll impediment, &c. bur that a law of the
ftate was firft neceflary to annul the law creating {uch impedi-
ment; and that the flate is under a moral obligaticn to pafs fuch
a law ‘but until it is done, the impediment remains.

I confider the 4th article | in this light, that it:is not a flipu-
lation that certarn alts fhall be done, and that it was neceflary
for the legiflatures of individual ftates, to do thofe aéls ; but
that it is an exprefs agreement, that certain things ﬂlall not
be permitted the Awmerican courts of juftice; and thdt itis a
contra&t, on behalf of thefe courts, that they will not allow
{uch adq to be pleaded in bar, to prevent a recovery of certain
Britifh debts, % Creditors are to meet with no lawful impe-
diment, &c.”  As creditors can only fue for the recovery of
their debts, in courts ofjuﬂiu,, and itis only in courts. of
Juﬂlce that a legal impediment can be fet up by way of plea,
in bar of their aétions; it appears to me, that the courts are
bound to overule every fuch plea, if contrary to the treaty. A
recovery of a debt can only be prcvented by a plea in bar to the
actisn. A recoyery of a debt in fterling money, can only be
prevented by a like pleain bar to the altion, as tender and
refufal, to operate as an cxtinguithment.  After )udgmenr,
payment thereof in ster/ing money can only be prevented by
lome proceedings under fome law, that authorifes the debtor
to difcharge an execution in paper money, or in property, ata
valuatlon. In all thefe, and fimilar cafes, it appears to me,
that the courts of the United States are bound, by the treaty
to inter fcre No one can doubt that a treaty may {hpulate,
that certain'aéts' fhall be done by the Legiflature ; that other
acls lhall he done by the }L}.CLUUV(_, and others by the Judi-
ciary. In the 6th article it is provided, that no_future. profe-
cutions thall be commenced againit any perfon, for or by rea-
fon of the part he took in the war, ~ Under this article the
American courts of juftice difcharged the profecutions, and the
perfons, on receipt of the treaty, and the proclamatlon of Can-
grefs. 1 Dall. Rep. 2353,

If a law of the bt«nc to annul a former law was firff necef—A

fary, it muft be either on the ground that hé treaty could not

mzmtl any law of a State; or that the words ufed in the treaty
were not explicit or effeGual for that purpofe: Qur Federal
(.onf”xtunon eﬁaLll{hes the power- of a treaty over the con-

ﬁxtuuon‘
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ftitution and laws of any of the S’ates 5 and I have fhewn, 1796,
that the words of the 4th article were intended, and are fuffi .
cient to nullify the law of Virginia, and the payment under it.
It was contended that irgnia is interefted: in this queftion,
* and ought to eompenfate the. Defendants-in error, if obliged
to pay the Plaintiff under the treaty. * If Virginia had a right
to receive the money, which I hope 1 ‘have clearly eftablithed,
by ‘what law is fhe obliged to return it? The treaty on]y
fpeaks of the original debtor, and fays nothlng about 2 reco-
very from any of the States.

It was faid that the defendant ought to be fully indemnified,
if the treaty compels him to pay his debt over again; as his
rights have been facrificed for the benefit of the public.

That Congrefs had. the power to facrifice the rights and in-
tereffs of private citizens to fecure the fafety. or profperity of
the public, I have no.-doubt ; but the immutable principles of
juftice; the public faith of the States, that confifcated and
received Britifb debts; pledged to the debtors ; and the rights of
thé debtors violated by the treaty; all combine to prove, that
ample compenfation ought tobe made to all the debtors who have
been injured by the treaty for the benefit of the public. This
principle is recognized by the Conftitution, which declares
“ that private property fhall not be taken for public ufe with=
out juft compenfation’. See Vattel. lib. 1. c. 20. [-244. ¢

Although Virginia is not bound to make compenfation to
the debtors, yet it evident’ that they ought to be indemnified,
and it is not to be fuppeied, that thofe whofe duty it may be
to make the compenfation, will permit the rights of our citizens
to be facrificed to a public objes?, without the fulleft indemnity.

On the beft inveftigation 1 have been ablé to give the 4th
article of the treaty, I cannot concelve, that the wifdom of
men could exprefs their meamn«r in more accurate and intelli-
gible words, ‘or in words more proper and effeftual to carry
their intention into execution. 1 am fatisfied, that the words,
in their natural import; and common ufe, give a recovery to
the Britifh creditor from his original debtor of the debt con-
. tracted before the treaty, notwithftanding the . -payment thereof
‘into the public treafuries, or loan o‘ﬁces, under the authority
of any State law; and, thereforc, I am of opinion, that the
jucgment of the Circuit Court ought to be reverfed, and that

judzment ought to be given, on the demurrer, for the Plaintiff
m error; w:fh tlge coﬁs in the: Lxrcult Court, and the cofts-of
the appeal.

Parterson. Fuftice. The pre (ent fuit is inftituted on a
bond bearing date the 7thof Fuly1774, and exccuted by Daniel
Lawrence Hylton & Cy. and Francis Eppes, citizens of the
State of Pzrazma, to ]oﬁpb Farrel and William Jones, fug-

’ jects

‘
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1796, jetts of the king of Great Britain, for the payment of [ 2,976
my~2 11/ 6d. Britifh, or ftetling, moncy. , c
' The Defendants, among other pleas, pleaded;

ift. Payment; on which iflue is joined. ,
~2d. That 3111 1-g dollars, equal to, £ 933 14/ od. part of
the debt mentioned in the declaration, were,-on the 26th of
April 1780, paid by them into the loan office of Virginia pur-
fuant to an aét of that State, pafled the 20th of October 1777,
entitled, “ An aét for. fequeftering Britifb property, cnabling
« thofe indebted to Britifh fubjells to pay off fuch debts, and

. ¢ direCting the proceedings in fuits where fuch fubjects are
« parties”. The material fetion of the at is recited in the

lea. o

To this plea the Plaintiffs reply, and fet up the 4th article of .
the treaty, made the 3d. of Scprember 1783, between the Unit-
ed States and his Britannic Majefty, and the Conftitution of
the United States making treaties the fupreme law of the
land. ' ‘

The rejoinder fets forth, that the debt in the declaration
mentioned, or fo much thereof as is equal to the fum of £ 933
14/. od. was not a bona fide debt due and owing to the Plain-
tiffs on the 3d of September 1783, becaufe the Defendants
had, on the 26th of April 1780, paid, in part thereof, the

 fum of 3111 1-9 dollars into the loan office of Virginia, and
obtained a certificate and receipt therefor purfuant to the di-
retions of the faid adt; without that, that the faid treaty of
peace, and the Conftitution of the [nited States entitle the
Plaintiffs to maintain their adtion againft the Defendants for
fo much of the faid debt in the declaration mentioned as is.
equal to 14/ ’

To thijsé r({?gmdé the Plaintiffs demur.

The defendants join in demurrer.

On this iflue in law judgment was entered for the Defen-
dants in the Circuit Court for the Diftrick of Virginia. A
Writ of Error has been brought, and the general errors are
afligned, ‘

T'he queftion is, whether the judgment rendered in the Cir-
cuit Court be erroneous? I fhall not purfue the range of
difcuffion, which. was taken by the Counfel on the part of the
Plaintiffs in error, I do not deem it neceffary to enter on
the queftion, whether the Legiflature of Virginia had autho-
sity to make an aét, confifcating the debts due from its citizens
to the fubjedls of the king-of Great Britain, or whether the
authority «in fuch cafe was exclufively in Congrefs. T fhall
read ana make a few obflervations on the a@, which has been

. pleaded in bary and then pafs to the confideration of the 4th
article
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“article of the treaty. The firft and third fections are the only

parts-of the act neceflary to be confidered. - _ '
" it « Whereas divers perfons,fubjeéts of Great Britaing
had; during our connexion with that'kingdom, acquired ef-

¢« tates, real and perfonal, within this commonwealth, and had

«

«

" & niftration of juftice, which fuits were at that time depending

‘-and undctermined, and fuch eftates being acquired and debts
incurred, under the fanétion.of the laws and of the connexion
then fubfifting, and it not being known that their fove-
reign hath‘as yet {et the example of confifcating debts and
cftates under the like circumftances, the public faith, and
the law and ufages of nations require, that they thould not
be confilcated on our part, but the fafety of the United
States demands, and‘the fame law and ufages of natigns will
juftify, that we fhould not ftrengthen the hands of our ene-
mies during the continuance of the prefent war, by remit-

«
«
114
&«
«
«

[49
144
(44
«

ting to them the profits or proceeds of fuch eftatés, or the
Aintereft.or principal of fuch debts.” ' . '
~3d. « And be it further “enacted, that it thall and may be
lawful for any citizen of this commonwealth, owing money
to a fubjett of Great Britain, to pay the fame,” or any paft
thereofy from time to time, as he fhall think fit, into the

«

«
«
«
«
€«
«

the name of the creditor, with an endorfement under the

name of the payer, and fhall deliver {uch certificate to the
Governor and Council, whofe receipt fhall difcharge him
“ from fo much of the debt. And the Governor and Coun-
“ cil fhall in like manner lay before the General Affembly,
“ once in every year, an account of thefe certificates, fpeci-
« fying the names of the perfons by and for whom they were
¢« paid, and fhall fee to the fafe-keeping of the fame, fubjedt
¢ to the future direion of the Legiflature.” '

The a& does not confifcate debts due to Britifh fubjeéls.
The preamble reprobates the doétine as. being inconfiftent
with public faith, and the law and ufages of nations. The

payments made into the loan office were voluntary and not.

compulfive; for it was in the option of the  debtor to pay or
not. The enaéting claufe will admit of a conftruétion in full
* confiftency with the preamble; fory although the certificates
.were to be fubjedt to the future direGion of the Legiflature,
yet it was under’ the exprefs declaration, that there fhould be

" no confifcation, unlefs the King of Great Britain fhould fet
the example; if he fhould confifcats debts due to the citizens

' ’ of

alfo become eutitled to debts to a confiderable amount, and -
fome of them had commenced fuits for the recovery of fuch .
debts before the prefent troubles had interrupted the admi-

faid loan office, taking thereout a certificate for the fame in.

hand of the commiflioner of the faid office exprefling the

3796
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e debts due to Britih fubjects. But the.King of Great Britain
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of Virginia, then the Légiflature. of Firginia would confifcate -

o

did riot, confifcate debts on his:part, and: the Legiflatuie of

Virginia have not confifcated debts on ‘their part. [t is, how- -

ever, faid, that the payment being mide wider the act, the
faith of Virginia is plighted. True-=but to whom is it plighted
—to the creditor or debtor-—to.the alien.enemy,, or to its own
citizens; who made the voluntary payment " Or will it be fha-

‘ped and varied according to. the evént—if one way, then to

the creditor 5 if another, then to the debtor.  Be thefe points
as they- may, the Legiflature thought it expedient to declare
to what amount /irginia fhould be bound  for payments fo
made. The ack for this purpole was pafled onthe 3d of Fanuary,
1780 ;. and is entitled “ An aét concerning monies paid into
“ the public loan-office, in payment of Britifh.debts.” '

« Sedicn 1. Whereas by an act of the” General Affembly,

“entitled ¢ An act for fequeftering Britifh property, enabling -

“ thofe indebted to Britifh fubjeds, to pay off fuch debts, and
“ dire&ing the proceedings in fuits where fuch fubjedts are
“partics;” it is among other things provided, that it thall:and
“ may be lawful for any citizen of this commonwealth, owing
“ money to afubje&t of Great Britain, to pay the fame, or any
“ part thercof, from time to time, as he fhall think fit, into_the
“ faid loan office, taking thereout a certificate for the fame, in
¢ the name of the creditor ; with an indorfement under the hand
“ of the commiffioner of the faid office, exprelling the name of
“ the payer; and fhall deliver fuch certificate to the governor
“and council, whofe receipt fhall difcharge him, from fo much

"¢ of the debt;and the Governor and Council thall, inlike man-

“ ner, lay before the' General Affembly, once in every year, an
“account of thefe certificates, fpecifying the names of the per-
“ fons, by and for whom they were paid, and fhall fee tothe fafe
“ keeping of the-fame, fubje& to the futuredirection of the Le-
“Legiflature. b ‘ : -
« Sef. 2. And whereas it belongs not to the Legiflature to

« decide particular queftions, of which the judiciary hive cogni-
“ zahce, and it is therefore unfit for themto determine, whether
“ the payments fo made into the loan office, as aforefaid, be good
“ or void between the creditor and debror. But it is expedient
“ t5 declare to what amount this commonwealth may be bound
“ for the payments aforefaid. Be it enacted and declared, That
 this commonwealth thall, at no time nor in any eventor con-
“ tingency, be liable to any perfon or perfons whatfoever, for
“any fum, on account of the payments aforefaid, other than the.
« value thereof when reduced by the feale of depreciation; efta=
« blifhed by one other aét of the General Affembly, entitled
« An alt dire@ing the mode of adjufting and fettling the pay-
' . ment

)
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% ment of certain debts and contradls, and for other purpofes,
“ with intereft thereon; at the rate of fix per centum per an-
“pum ; any Jaw, ufage, cuftom, or any adjudication or con-
<« ftruétion of the firft recited act already made, or hereaf-
% to be made notwithftanding.”

On the part of the Defendants, it has been alfo urged, that
it is imimaterial whether the payment be voluntary or compula
five, becaufe the payer, on complying with the diretions of
the a&, fhall be difcharged from fo much of the debt. Be it
fo. 1If the Legiflature had authority to make the act, the Con=
grefs could, by treaty, repeal the act, and annul every thing
done under it. This leads us to confider the treaty and its
operation. T'reaties muft be conftrued in fuch manner, as to
effeGtuate the intention of the parties. The intentiop js to be
colle&ed from the letter and fpirit of the inftrument, and may

be illuftrated and enforced by confiderations deducible from the.

fituation of the parties; and thé reafonablenefs, juftice,.and
nature of the thing, for which provifion has been made: The
4th article of the treaty gives the text; and runs in the follow-
ing words :

« It is agreed, that creditors on either fide; thall meet with no
« legal impediment to the recovery of the full value in fterling
“ money, of all bona fide debts heretofore contratted.”

The phrafeology made ufe of, leaves in my mind no room to
hefitate as to the intention of the parties. T'he terms are une-
quivocal and univerfal in their fignification, and abvioufly
point to and comprehend all creditors, and all debtors, previ-
oufly to the 3d of September, 1783. In this article there ap-
pears to be a feleion of expreflions plain and extenfive in
their import, and admirably calculated to obviate doubts, to
remove difficulties, to defignate the objefls, and afcertain the
intention of the contending powers, and, in fhort, to meet and
provide for all poflible cafes that could arife under the hpad of
debts. The words “creditors on either fide,”” embrace every
defcription of creditors, and cannot be limited or narrowed
down to fuch only, whofe debtors had not paid into the loan
effice of Pirginia. Creditors muft have debtors; debtors
is the correlative term. Who are thefe debtors? On the
part of the Defendants in error, it has been contended, that
Virginia is the {ubftituted debtor, fo far as repe&ts debtors,
who may have paid money into the loan office under its
laws. But the idea, that the treaty may be fatisfied by fubfti-
tuting the ftate of Virginia in the ftead of the original debtor,
is far fetched, and altogether inadmiflible. The terms in
which the article is exprefled, clearly evince a contrary inten-
tion, and naturally and irrefiftably carry the mind back to the
original debtor ; for, as between the Pritifh. creditor and the

Vor III. . Kk ftate
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ftate of Virginia, there was no exprefs and pre-exifting ftipus
lation or debt. Befides, what lawful impediment was to be
removed out of the way of the creditor, if Virginia was the
fubftituted or felf-created debtor? Did this claufe make Vir-
ginta liable to a profecution for the debt? 1s Virginia now
fuable by fuch Britifp creditor{ No; he would in fuch cafe
be totally remedilefs, unlefs the nation of which he is a fubject,
would interpofe in his behalf. The words ¢« fhall meet with
no lawful impediment,”’ refer to legiflative afls, and every
thing done under them, fo far as the creditor might be affeCted

" or obftruted in regard either to his remedy or right. All

Jawful impediments of whatever kind they might be, whether
they related to perfonal difabilities, or confifcations, fequef-
trations, or payments into loan offices or treafuries, are remo-
ved. No a& of any ftate legiflature, and no payment made
under fuch a& into the public coffers, thall obftruét the credit-
or in his courfe of recovery againft his debtor. The act itfelf is
a lawful impediment, and therefore is repealed ; the payment
under the a& is alfo a lawful impediment, and therefore’ is
made void. The article is to be conftrued according to the
fubject matter or nature of the impediment ; it repeals in the
firft inftance, and nullifies in the fecond. Unlefs this be the
conftruétion, it is not true, that the creditor fhall meet with no
Jegal impediment to the recovery of his debt. Does not the
plea in the prefent cafe contradiét the treaty, and raife an im-
pediment in the way of recovery, when the treaty declares
there fhall be none? Payments made in paper money into
loan offices, and treafuries, were the principal impediments
to be removed, and mifchiefs to be redrefled. The asticle
makes provifion accordingly. It ftipulates, that the creditor
thall recover the full value of his debt in fterling money ; here-
by fecuring and guarding him againft all payments in paper
money. Suppofe the creditor thould eall on Virginia for pay-
ment—what would it be—the paper money paid into the loan
office, or its value. Would this be a compliance with the ar-
ticle? In the one cafe, the money being cried down and dead,
is no better than wafte paper; and in the other, the payment,
when reduced by the table of depreciation, would be in-
confiderable, and in many cafes not more than fix-pence
in the pound. Can this be called payment to the full va-
lue of the debt in flerling money? The fubfequent expref-
fions in the article, enforce the preceding obfervations, and
mark the will and iatention of the contraling parties, in
the rinft ciear and precife terms.  The concluding words - are,
 all bona fide debts heretofore contracted.” In the conftruc-
tion of contralts, words are to be taken in their natural and
obvious meaning, unlefs fome good reafon be affigned, to fhew,

) that
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that they fhould be underftood in a different fenfe.  Now, if 2
perfon, in reading this article, fhould take the words in their
common meaning, and as generally underftood, could he miftake
the intention of the parties? Their defign unqueftionably
was, to reftore the creditor and debtor to their original {tate,
and place them precifely in the fituation they would have ftood,
if no war had intervened, or a&t of the Legiflature of Virginia
had been pafled. . The impediments created by Legiflative a&ts,
and the payments made in purfuance of them, and all the evils
grgwing out of them, were, fo far as refpected creditors, done
away and cured. This is the only way in which all lawful im-
pediments can be removed, and all debts, contraéted before the
date of the treaty, can be recovered to their full value, by the
creditors againft their debtors. It has, however, been urged,
that this article muft be reftri¢ted todebts exifting and due at
the time of making the treaty ; that the debt in queftion was
difcharged, becaufe it has been paid into the Loan Office, agree-
ably to law ; and that the treaty ought not to be conftrued fo as
to renovate or reviveit. ‘To enforce this objeétion,. the rule
laid down by Zatte! was relied on, * that the ftate of things at
“ the inftant of the treaty, is to be held legitimate, and any
“ change to be made in it requires an exprefs fpecification in
‘ the treaty ; confequently all things not ‘mentioned in the
“ treaty, are to remain as theg/ were at the conclufion of it.”

Vatr. B. 4. c. 2. [ 21. The firft partof the objetion has been -

already an{wered ; for it is within both the letter and fpirit of
the inftrument, that the creditors fhould be reinftated, and, of
courfe, that the debtors fhould be liable to pay. The a& of
Firginia, and the payment under it have, fo far as the creditor
is concerned, no operation, and are void. There is no diffi-
culty in anfwering the objetion arifing from the paffage in
Vattel. . The univerfality of the terms is equal to an exprefs
fpecification in the treaty, and indeed includes it. For it is
fair and conclufive reafoning, that if any defcription of debtors
or clafs of cafes was intended to be excepted, it would have
been fpecified in the inftrument, and the words, ¢ that credi-
“ tors on either fide, fhall meet with no lawful impediment to
¢ the recovery of the full-value in fterling money of all debts
“ heretofore contraéed,”” would not have been made ufe of in
the unqualified manner, in which they ftand in the treaty.
Another article in the treaty now under review, will ferve by

way of illuftration. . . '
“«ArTticLE VII. There fhallbe a firm and perpetual peace
“between his Britannic Majefty and the faid States, and between
“the fubjects of the one and the citizens of the other, wherefore
“all hoftilities both by fea and land fhall then immediately ceafe:
“all prifoners.on bothfides fhall be et at liberty, and his Britannic
Majefty

1766.
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« Majefty fhall; with all convenient fpeed; and without cauf-
“ing any deftruétion, or carrying away any negroes or other
« property of the American inhabitants, withdraw all his armies,
“garrifons and fleets from the faid United States, and from every
“port, place and harbour within the fame ; leaving in all fortifi-
“cations the American artillery that may be therein.. . And fhall
«alfo order and caufe all archives, records, deeds, and papers,
“belonging to any of the faid States, or their citizens, which in
« the courfe of the war may have fallen into the hands cfhis offi~
“cers, to be forthwith reftored and delivered tothe proper States
““and perfons to whom they belong.””  Would it be an objection
on the part of his Britannic Majcity, that the ftate of things at
the inftant of the treaty is to be held legitimate, and any change
to be made in it, requires an exprefs {pecification ! That the
forts are not fpecificd, and therefore not to be. given up? The
objection would be confidered as futile and evafive: . The an-
fwer would be, that there is no doubt, becaufe the éxpreflions
arc general, comprehend the forts, and are equal to an exprefs
fpecification.  So in the prefent cafe, the univerfality of. the
terms are equal toa fpecification of every particular debty oran
enumeration of every creditor and debtor. It is the famie thing
as though they had been individually named.  All the creditors
on either fide, without diftin¢tion, muft have been-contemplat-
¢d by the parties in the fourth article. Almoft every word, f&-
parately taken, is expreflive of this idea, and ‘when all the words
are combined and taken together, they remove every particle
of doubt, But if the clafs of Britifb creditors, whole debtors
have paid into the Loan Office of ¥irginit, are not compre-
hended in the fourth asticle, then they pafs without redrefs,
without notice, without fo much as a recommendation in their
favour, The thing is incredible. . Why a diftin&ion-—why
tfhould the creditars, whofe debtors puid into the Loan Office,
be in a worfe fituation than the creditors, whole debtors did
not thus pay ! The traders, and others of this country, were
largely indebted to the merchants of Great Britain. "To pro-
vide for the payment of thefe debts, and give (atisfulion to this
clafs of fubjets, muft have been a matter of primary import-
ance t the Britifh winiftry,  "This, doubtlefs, is at all times,
and in all fituations, an objeét of monient to a commercial
country., The opulence, refources, and power of the Britifh
nation, may, in no fmall degree, be afcribed to its commerce ;
1t is a nation of manufatturers and merchants. To proteét
their interefts and provide for the payment of debts due to
them, efpecially- when thofe debts amounted to an immenfe fum,
could not fgjl of arrcfling the actention, and calling forth the
utmoft exwvitions of the Britifh cabinet. A meafure of this
khm;“i363®topm¢qV% woddbepudhcdwhhunmnﬁumg

: ' ' diligence
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diligence and ardour; facrifices would be made to enfure its
fuccefs ; and, perhaps, nothing fhort of extreme neteflity
would induce them to give it up. But,if the debtsy which
have been confifcated, or paid into loan offices, or treafuries, be
not within thee provifioh of the fourth article, then a nunierous
clafs of Britifh merchants are paflzd over.in filence, 2ud not fo
“imuch attended to as the loyalifts, or Arericans, who attached
themfelves to the caufe of Britain during the war. Is ita fup-
pofable cafe, that the Britifh negociators would -have been
niore regardful of the interefts of the loyalifts than of theirown
merchants ¥ That they would make a difcriminatioii betweeh

merchants, when in a national and political view, and in the

eye of juftice, they were equally merritorious, and estitled to
veceive complete fatisfaltion for their debts? No line Thould
be drawn between creditors unlefs it ‘be found in the treaty.
‘The treaty does not make it: the.truth is, that niohe was in-
tended ; for, if intended, it would have beenexprefled. The
-indefinite and {weeping termis fhade ufe of by the parties, fuch
as “creditors oneither {ide, no lawful impediment to the reécove-
ry of the full vile in fterling. money, of 4ll debts heretofore
.contradted,”’ exclude the idea of any clals 'of cafes having beén
intended to be excepted, and explode the doétrine of conftruc-
tive difcrimination. The féurtharticle appears to e to come
within the firft general maxim of interpretation laid down by
Fattel. <« It is not permitted to 'interpret what has no need of
¢“interpretation, When an a& is conceived in clear and pre-
¢ cife terms, when the fenfe is. manifeft, and leads to nothing
“ abfurd, there can be no reafon to refufe the fenfe which this
“ treaty naturally prefents, To goelfewhere infearch of ‘con-
“ jechures, in order to reftrain-or extinguith it, is to endeavour
¢ toelude it. If this dangerous method be once admitted,
“ there will be no aft which it will not render ufelefs. - Let
¢ the brighteft light fhine on all the parts of the piece, let it
¢ be exprefled in terms the moft clear and determinate ; all this
¢ fhall be of ne ufe, if it be allowed to fearch for foreign rea-
« fors, in order to maintain what cannot be found in the fenfeit
“ naturally prefents.” Vatt! B. 2. ¢h. 17. [0 263.

To proceed, the conftruction on the part of the defendants
excludes mutuality, The debts due from Britifh fubjells
to American-citizens were not confifcated,  or fequeftered, or
drawn into the public coffers. They were left untouched.
Now, if all the Britifb debtors be compelled to pay their Ame-
rican creditors, and a part only of the American debtors be
compelled to pay their Britifhb creditors, there wil not be
that mutuality in the thing, which its nature and juftice re-
quire. The rule in fuch cafe thould work both ways: W hereas
the other conftruction creates mutuality, -and proceeds upon

indifcriminating
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indifcriminating principles. ‘The former conftruction does
violence to the letter and fpirit of the inftrument; the latte
flows eafily and naturally out of it. : :
It has been made a queftion, whether the confifcation of
debts, which were contrated by individuals of different nations
in time of peace, and remain due to individuals of the enemy
in time of war, is authorifed by the law of nations among ci-
vilized ftates ? I thall not, however, controvert the pofition,
that, by the rigour of the law of nations, debts of the defcrip-
tion jult mentioned, may be confifcated. This rule has by
fome been confidered as a relict of barbarifm; it is certainly a
hard one, and cannot continue long among commercial' na-
tions ; indeed, it ought not to have exifted among any nations,
and, perhaps, is generally exploded at the prefent day in Eu-
rope. Hear the language of Pattell on this fubje&, B. 3.
“¢o5.fc77. “ But at prefent, in regard to the advantage
“and fafety of commerce, all the fovereigns of Europe have
“ departed  from this rigor. And as this cuftom has been ge-
“ nerally received, he who fhould a& contrary to it, would in-
“ jure the public faith; for ftrangers trufted his fubjects only
“from a firm perfuafion, that the general cuftom would be
“obferved. The flate does not fo much as touch the. {ums
“ which it owes to the enemy. Every where, in cafe of war,
“ funds credited to the public are exempt from confifcation,
“and feizure.” The Legiflators of Virginia, who made the
alt, which has been pleaded in bar, lay down .the dotrine re-
lative to this point, in ftrong and unequivocal terms. For,
they exprefsly declare, that the law and ufages of nations re-
quire, that J,ebts fhould not be confifcated. If the enemy
thould, in the firft inftance, dire@ a confifcation of debts, re-
taliation -might in fuch cafe be a proper and juftifiable mea-
fure. The truth is, that the confifcation of debts is at once
unjuft and impolitic; .it deftroys confidence, violates good
faith, and injures the interefts of commerce; it is alfo unpro-
ductive, and in moft cales impra@icable. Ingenious writers
have endeavoured to defend the doélrine on the ground, that
the confifcation of debts weakens the enemy and enriches oura
felves. ‘The firft is not true, becaufe remittances are feldom,
if ever, made during a war, and the fecond generally proves
unprofitable, when attempted to be carried into pratice.
The gain is, at moft, temporary, and inconfiderable ; where-
as the injury is certain and incalculable, and the ignominy
great and lafting, Hiftory furnifhes a remarkable inftance in
fupport and illuttration of the foregoing remarks. For, in the
war that broke out between France and Spain in the year 1084,
his Catholic Majefty endeavoured to feize the effects of the
fubjects of Frazc: in his kingdom; but the attempt proved
abortive
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abortive, for not one Spani/b agent or factor violated his truft,

or betrayed his French principal or correfpondent. 1f the pay-

ments, which have been made into the loan office;purfuant to the-
a& of Virginia, fhould be fcaled according to a fubfequent act”

of that ftate, they would not, it is probable, amount to a very
large fum. ~Other reafons in fupport of the doctrine have
been affigned, namely, that the confifcation of debts operates
as an indemnity for paft loffes, and a fecurity aginft future in-

juries ; but they do not appear to me to be more folid than’

thofe already mentioned. Confifcation of debts is confidered
a difreputable thing among eivilized nations of the prefent day;
‘and indeed nothing is more ftrongly evincive of this truth,
than that it has gone into general defluetude, and whenever
put into practice, provifion is made by the treaty, which
terminates the war, for the mutual and complete reftoration
of contracts and payment of debts. I feel no hefitation in
declaring, that it has always appeared to me to be incom-
patible with the principles of juftice and policy, that

contra&ts entered into by individuals of different nations,

thould be violated by their refpeétive governments.in confe-
quence of national quarrels and hoftilities.  National dif-

ferences fhould not affe& private bargains. The confidence,

both of an individual and national nature, on which the con-
tralts were founded, ought to be preferved inviolate. Is not
this the language of honefty and honor? Does not the fenti-
ment correfpond with the principles of juftice, and the dic-
tates of the moral fenfe? In fhort, is it not the refult of right
reafon and natural equity? The relation, which the parties
ftood in to each other at the time of contrafting thefe debts,
ought not to pafs without notice. The debts were contraéted
while the creditors and debtors were fubjeéts of the fame
king, and children of the fame family. They were made un-
der the fan&ion of laws common to, and binding on, both. A
revolution-war could not, like other wars, be forefeen or cal-
culated upon. The thing was improbable. No onc, at the
time that the debts were contradted, had any idea of a feve-
rance or difmemberment of the empire, by which perfons,
who had been united under one fyftem of civil polity, fhould
be torn afunder, and become enemies for a time, and, perhaps,
aliens forever. Contralts entered into in fuch a ftate of things
“ought to be facredly regarded. Inviolability feems to be at-
tached to them. Confidering then the ufages of civilized na-
tions, and the opinion of modern writers, relative to confifca-
tion, and alfo the circumftances under which thefe debts were
" contralted, we ought to take the expreffions in this fourth ar-
ticle in their moft extenfive fenfe. We ought to admit of no
comment, that will narrow and reftri¢t their operation and

import.
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1796. import. The conftru@ion of a treaty made in favor of fuch.
oy creditors, and for the reftoration and enforcement of pre-exift-
ing contradls, ought to be liberal and benign. For thefe rea-
fons this claufe in the treaty deferves the utmoft latitude of
expofition, The fourth article embracesall creditors, extends
to all pre-exifting debts, removes all lawful impediments, re-
peals the legiflative a&t of Virginia, which has been pleaded
in bar, and with regard to the creditor annuls every thing done
ynder it. This article reinflates the parties ; the creditor and
debtor before the war, are creditor and debtor fince; as they
flood then, they ftand now. To prevent miftakes, it is to be
underftood, that my argument embraces none but lawful' im-
pediments within the meaning of the treaty, fuch as legiflative
acts, and payments ynder them into loan offices and treafuries.
An impediment created by law ftands on different ground frem
an impediment created by the creditor.  To conclude : I am
of opinion, that the demurrer ought to have been {uftained;
and, of courfe, that the judgment rendered in the court below,

is erroneous ; and muft be reverfed. :
- IrEDELL, Fuftice®. In delivering my opinion on this impor-
tant cafe, 1 feel myfelf deeply affelted by the awful fituation
in which I ftand. The uncommon magnitude of the fubjedt,
its novelty, the high expeatian it has excited, and the con-
fequences with which a decifion may be attended, have all im-
prefled me with their fulleft force. I have trembled left by an
ill informed or precipitate opinion of mine, either the honour,
the intereft, or the fafety of the United States fhould fuffer or
be

¥ Fudge Iaeveri,, (one of the Judges who decided the origi-

nal caufe) in conformity to a pra@ice which the Judges of this court
have generally purfued, forbore taking any part in this decifion, as a
Judge, upon the prefent writ of error, having declared from the firft he
meant ouly to do fo, in cafe of an equal divifion of opinion among the
other Judges. But he obferved, that he thought there would be no im-
propriéty in his reading in his place the reafons he had given in {upport
of the judgment in the Gircuit Gourt, a practice exprefsly authorized
in the cafe of rhe Diftrict Judge, mpon an appesl to the Circuit Court
from his own decifion j tho’ he is a1 the fame rime excluded from voi-
ing. And Judge Iredel/ 2dded, that upon confulting his brethren on the
besich, they had acquiefcéd in the propriery of thisproceeding. He
therefore read thofe reafons in his place, fo far as they refpeéted the
fame fubje@ of difcuffion in both courts, which was onlyas to the ef-
feit of payments into the treafury, every atherpoint in conteft in the
Circujc Coprt havingbeen relinquifthed.
- Tt is, however, thought proper on this occafion, to pablifh the whele
of the drgument as delivered in the Giicuit Court, there being fome ob-
fervationson that part of the fubje@ that was relinquifhed which, it
is conceived, ferve to illuftrate the great topic of controverfy that
occafioned the prefent writ of error. ,

The Judge, afterreading his opinion, asdelivered in the court b‘cln\y,
adyed, that it hadnot been changed by any thing which had occurred, in
arguing the cafe’on the prefent writ of errore
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be endangered on the one hand, or the juft rights and proper 1796.
fecurity of any individual on the other. In endeavouring to ‘e’
form the opinion I fhall now deliver, Iam fure the great object
of my heart has been to difcover the true principles upon
which a decifion ought to be given, unbiafled by any other con-
fideration than the moft facred regard to juftice. Happy
fhould T have thought myfelf, if 1 could as confidently have
relied on a ftrength of abilities equal to the greatnefs of the
occafion. ' ' '

The caufe has been fpoken to, at the bar, with a degree of
ability equal to any occafion. However painfully I may at
any time refle€t on the inadequacy of my own talents, I fhall
as long as I live remember with pleafure and refpect the argu-
ments which I have heard on this cafe: they have difcovered
an ingenuity, a depth of inveftigation, and a power of reafon-
ing fully equal to any thing I have ever witneffed, and fome of
them have been adorned with a fplendor of eloquence fur-
paffing what I have ever felt before. Fatigue has given way
under its” influence, and the heart has been warmed, while the
underftanding has been inftrulted.

The adtion now before the court is an action of debt,
brought by a Britifp creditor againft an American debtor, to
recover upon a bond executed before the late war.

To this a&tion there are five pleas, fubftantially as follow.

The 1ft, a plea of payment, on which iffue is joined, but
not now before the court, and which is to be tried by a jury, in
cafe judgment be given for the Plaintiff upon the legal quef-
tions arifing on the other pleas, {o as to entitle him to try the
the iflue. ' ,

. The 2d isa plea of a payment into the treafury of the State,
of part of the debt, under an a& of afferbly of the 2oth of
October, 1777.

The 3d. plea is grounded on two alts of affembly: One of
May 1779, under which it is alledged that the debt in queftion
became forfeited to the State; the other of Aay 1782, which
is relied on as a bar to the recovery, The former part of the
plea I underftand to be given up by the defendant’s counfyl,
and certainly with great propriety, becaufe debtsare exprefsly
excepted in the at it refers to. : -

The 4th plea alledges a non-compliance with the treaty on
the part of Great Britain, and, therefore, that the Britifb cre
ditor cannot now recover a benefit under the fame treaty. I t
alfo alledges aéls of hoftility by Great Britain fince the peace,
as likewife forming a bar to the recovery of the Plaintiff, who
is a Britifb creditor.

The 5thplea is, that this debt was abfolutcly annulled by
the change of government. This alfo I underftand to have

Vour, I, : been
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been given up in the courfe of the argument, and undoubtedly
it is not tenable. ' :

The only pleas, therefore, for us to confider, are the fecond,
part of the third, and the fourth. "Every thing I have to fay on
that part of the 3d, not relinquifhed, admitting the fulleft ope-
rationof the aét of 1782, as intending to affet Britifh creditors
themfelves, as well as aflignees, which does not appear to me to
have formed any part of its obje&, will appear from my obler-
vations on the fecond plea; and, therefore, to prevent unneceffa- .
ry repetition, I thall not confider it feparately by itfelf.

Lt feems proper to fpeak of the fourth plea firlt, becaufe, if
that can be maintained, it is altogether immaterial to confider
either of the others. '

[ am clearly of opinion, that the fourth plea is not maintain-
able.

Tt is grounded on two allegations.

ift. The breach of the treaty by Great Britain, as alledged
in the plea. '

2d. New als of hoftility on the part of that kingdom.

1. In regard to the firfl, T confider the law of nations to be
decided as to the following pofition, viz:

. % Thatif atreaty be broken by one of the contraling par-
« ties it becomes (in the expreflive language of the law) not
 gbfolutely void, but voidable; and wvoidable, not at the option
“ of any individual of the-contra&ing country injured, however
« much he may be affeCted by it, but at the option of the fo-
 gereign power of that couniry, of which fuch individual is a
<« member’’. The authorities, I think, are-full and decifive to

that effect.  Grotius, b. 2. ¢. 15 [0 15. ib. b 3¢, 20.

/35 36, 37, 38 2. Burl p. 355 part 4 ¢ 14.in [ 8.
Vattely b 4. ¢ 4. [ 54. o

“The gentlemen for the defendant, taking hold of fome par-
ticular expreflions, without regarding the whole of thefe au-
thorities, and confidering the reafon of them, have argued, that -
truc, in the prefent inftance (for example) Congrefs might
have remitted the infradtion, but not having done fo, the Plain~
tiff is barred for the prefent, however he might be reftored to
the right, in cafe the infraCtion fhould bhereafter be attually -
remitted.

But to me it is very ecvident, that fuch a pofition is not
maintainable, either by the authorities I have recited, or the -
reafon of the thing. '

The words of Girotius are pointed and exprefs to thew, not
that the treaty fhall be reputed broken until a remiffion is adtu~ -
ally pronounced by the injured party, but that it fhall not be re-
puted as broken, until the injured party fhall think proper ac-
tually to pronounce it broken; and it is remarkable that his

‘ word§
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words to this effe&, are calculated for the very purpofe of re- 1796,
moving any doubts which other more general expreffions might v~
occafion, His words are: '
“ When there is treachery on one fide, it is certainly at the
choice of the innocent party to let the peace {ubfift; as Scipio
did formerly after many perfidious actions of the Carthage-
nians. Becaufe no man, by doing contrary to his obliga-
tion, can thereby difcharge himfelf from ic. For though
itis exprefied, that by fuch a fa& the peace fhall be reputed
“ as broken, yet this claufe is to be underftood only in favour of
“ the inngcent, if he thinks fit to make ufe of 1t ~ Grotius.
4. 3. ¢ 20. {0 38, .
. The wholz claufe of Pattel is fubfantially to the fame pur-
pofe 3’ and, therefore, where in one part of the claufe he fays,
“ the offended party may remit the infraétion committed,” this
muft be underftood, to make the whole confiftent, a remiffion
not arifing from an exprefs declaration, but from a tacit ac-
quiefcence in the breach. Otherwife, what becomes of the
words ?— but if he chufes not to comg to a rupture, the
“ treaty remains valid and obligatory.”” " The treaty, there-
fore, muft remain valid and obligatory, until the power, au-
thorifed to come to a rupture, dees come to it.

The fame obfervations apply to Burlamaqui, who exprefles
himfelf more generally, but ftates fubftantially the fame doc-

~trine. His expreflion is, “ it is at the choice of the innocent
“ party to let the peace fubfift,” which certainly does not re-  *
quire a pofitive declaration that it thall fubfift.

This do&rine appears to me to be grounded on the higheft
reafon. It is undoubtedly true, that each nation is confidered
as a moral perfon, and the welfare and intereft of all the in-
dividuals of that nation, fo far as they may be affected by its
concerns with foreign nations, are in cach country entrufted
to fome particular power authorifed to negociate with them,
or to fpeak the fenle of the nation on any emergency.

‘When any individual, therefore, of any nation, has caufe of
complaint againft another nation, or any individual of it, not
immediately amenable to the authority of his own, he may com-
plain to that power in his own nation, which is entrufted with
the fovereignty of it as t foreign negocizstions, and he will be
enitled to all the redrefs which the nature of his cafe requires,
and the fiutation of his own country will enable him to obtain.

The people of the United States, in their prefent Conftitu-
tion, have devolved on the Prefident and Senate, the power of
making treaties; and upon Congrefs, the power of declaring
war. .

To one ar other of thefe powers, in cafe of an infrattion of
a treaty that has been entered -into with the United States, 1
gpprghend' applica,tion is to bevmadcg Tl Upan

€«
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Upon fuch an application various important confiderations
would neceflarily occur.

1. Whether the treaty was firlt violated on the part of the
United States, or on that of the other contraéling power ?

2. Whether, if firft violated by the latter, it was a violation
in an important or an inconfiderable article; whether the vio-
lation was by defign or accident, or owing to unforefeen obfta-
cles ; whether, in fhort, it was wholly or partially without ex-
cufe?

3. Whether, admitting it was cither, it was a matter for
which compenfation could bé made, or otherwife ?

* 4. Whether the injury was of fuch a nature as to admit of
negociation, or to require immediate fatisfattion, peremptorily
and without delay ? i

5. Whether, if the circumftances in all other cafes juftified
it, it was advifeable, upon an extenfive view and wife eftima-
tion of all the relative circumftances of the United States, to
declare the treaty broken, and of courfe woids for though the party
firftibreaking the treaty cannot make it abfolutely void, butit is
only voidaple at the election of the injured party, yet when that
eleCtion is made, by declaring the treaty void, I"conceive it is
totally (o as to both parties, and that all rights enjoyed under
the treaty are abfolutely annulled, as if no ftipulation had been
made for them? ' )

T hefe are confiderations of policy, confiderations of extreme
magnitude, and certainly cntirely incompetent to the examipa-
tion and decifion of a Court of Juftice..

Miferable and difgraceful indeed, would be the fituation of
the citizens of the United States, if they were obliged to com- .
ply with a treaty on their part, and had no means of redrefs for
a non-compliance by the other contralting power.

But they have, and the law of nations points out the remedy,
The remedy depends on the diferetion and fenfe of duty of their
own government, '

"This plea is therefore defelive, fo far as concerns the breach
of the treaty, not becaule this court hath no cognizance of a
breach of treaty, but becaufe by the law of nations, we have
no authority upon any information or conceflions of any indivi-
duals, to confider or declare it broken; but our judgment muft
be grounded on the folemn declaration of Congrefs alone, (to
whom, 1 conceive, the authority is entrufted) given for the
very purpofe of vacating the treaty on the principles I have
ftated. The paper tranfmitted by order of Congrefs, to the

- Executive of Virginia, on the fubje@ of a violation complain-

ed of on the part of the Britifh, certainly cannot amount to fo
much, efpecially as there is another paper of theirs in the year
1787, tranfmitted to the different States, complaining of viola-

' tions.
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tions on our part. They have pronounced no folemn decifion,
which committed the firft infra&ion ; much lefs have they de-
clared that in confequence of the infra&tion on the part of the
Britifh, they chofe that the treaty fhould be annulled

But it is faid that a declaration by Congrefs, that the treaty
was broken by Great Britain, would be exercifing a judicial
power, which by the Conftitation in all cafes of treaties is de-
volved on the Judges. . _ '

Surely fuch a thing was never in the contemplation of the
Conttitution. If it was, 2 method is ftill wanting by which
it could be executed ; for, if we are to declare, whether Great
Britain or the United States, have violated a treaty, we ought

" to have fome way of bringing both the parties before us.

The method contended for by the defendant’s counfel is very
il fuited to another part of their dotrine, which is certainly
right, that a nation is a moral perfon, and that the act of a fove-
reign power to whom its foreign concerns are entrufled, is the
aét of every individual of that nation, becaufe he reprefents the
whole, ,

But in this cafe, the King of Great Britain does not a& on
behalf of the plaintiff, his fubje&, and the United States on be-
halfof the defendants, their citizens ; but the plaintiff is alledged
to reprefent the fovereignty of the United States, a dignity for
aught I know, of which they may be refpectively worthy, but
which certainly does not eitherpolitically or judicially belong
to them.

The Judiciary is undoubtedly to determine in all cafes in
law and equity, coming before them concerning treaties.

The fubjeét of treaties, Gentlemen truly fay, is to be deter-
mined by the law of nations. '

It is a part of the law of nations, that if a treaty he violated .
by one party, it is at the option of the other party, if innocent,

to declare, in confequence of the breach, that the treaty is void.

If Congrefs, therefore, (who, I conceive, alone have fuch
authority under our Government) fhall make fuch a declara-
tion, in any cafe like the prefent, I fhall deem it my duty ‘to
regard the treaty as void, and then to forbear any thare in exe-
cuting it as a Judge, : '

But the fame law of nations tells me, that until that declara-~
tion' be made, I muft regard it (in the language of the law)
valid and obligatory. :

The admiffion of the fad, ftated in the plea, cannot be.taken
as an admiffion that the faét is firiétly true, becaufe the plain-
tiff had no way of avoiding the plea but by a demurrer, whe-
ther it was true or not. If it was well pleaded, it is an admiflion
of the entire truth, - but not otherwife. For the reafons I have
given, it is clear to me that it is not well pleaded.

. In
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2. In regard to the fecond branch of this plea, new alls of"
hoftility, if meant as conflituting a breach, (which I don’t un-
derftand it to be) the obfervations I have already made will
equally apply to this part of the plea. If meant as a proof, that
a war in fact, tho’ not in name fubfifts, and therefore that the
plaintiff is an alien enemy, the fame obfervations will apply ftill
more forcibly: We muft receive a declaration, that we are in
a ftate of war, from that part of the fovereignty of the union to
which that important fubjet is entrufted. We certainly want
fome better information of the faét than we have at prefent.—
HTowever, this point feems fo clear, that the defendant’s counfel
veiy faintly attempted to maintain this idea of the cafe. .

conclude, therefore, for thefe reafons, that there is nothing
in the 4th plea which is a bar to the plaintiff’s a&ion.

The great difficulty of the cafe arifes from the fecond plea.—
"This is_the only part of the cafe, about which I have, from the

' beginning, entertained any doubt. And | muft confefs, I have
had very great doubts, indeed, on this fubje&. My opinion
has varied more than once in regard to it. [ have endeavoured
to come to a conclufion by analyfing it in all its parts; and the
sefult of my inveftigation has been, according to the beft judg-
ment I am capable of forming, upon the moft deliberate exami=
nation, that the plea is fupportable. My reafons for this opi-
nion, [ muft give at confiderable length, in order to fhew it is
not a rafh one, and that Gentlemen may be enabled in the fu-
ture progrefs of this ¢afe, more cafily to dete& my errors, if 1
thould have committed any. : -

I will divide the confideration of the plea into two points:

1. Whether the plea would have-been a bar, if this cafe had
ftood independently of the treaty ?

2. Whether the treaty deftroys the operation of the plea?

In confidering the firft point, I fhall, for the greater perfpi-
cuity, confider it under the following heads: :

1. Whether the Legiflarure of this State had a right, agrea-
ble to the law of nations, to confifcate the debs in queftion ?

2. Whether, admitting that the Legiflature had not a right,
agrcably to the law of nations, to confifcate the debt, yet if
they in fat did fo, it would not, while it remained unrepealed
by any fubfequent, fufficient authority, have been valid and
obligatory within the limits of the State, fo as to bar any fuit
for the recovery of the debt?

3. Whether, if it fhall be coufidered that the Legiflature did
not wholly confifcate the debt, fo as totally to extingufh all right
in the creditor, (as I apprehend they clearly did not) but only
Aequefter it under thé peculiar circumitances ftated in the aét,
the payment in queftion, under the authority of the a&, did not,
at that time 3t leaft, wholly exonerate the debtor ? .

' ’ L E 4
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1. It being clear that there was no abfolute confifcation in
this cafe, I fhall not give a conclufive opinion upon the right;
but as I think it highly probable fuch a right did exift, fome
obfervations on that fubje& will naturally and properly lead to
thofe upon which my opinion, as to the ‘validity of the pay-
ments, is ultimatcly founded. For this reafon, and this reafon
only, 1difcufs the prefent queftion.

Whatever doabt might have been entertained, by reafoning
on the particular examples of Grotius and Puffendorf; Bynker-
fhoek, (who, I believe, is alone, a very great authority) is full
and decifive in the very point as to a general right of confilcat-
ing debts of an enemy. His doctrine I take to be this, that the
law of nations authorifes it, unlefs in former treatjes between
the belligerent powers, there be particular ftipulations to the
contrary. Pattel recognifes the general right, but ftates a pre-
vailing cuftom in Europe to the contrary; in confequence of
which he fays, « As this cuftom has been generally obferved,
“ he who would aét contrary to it would injure the public faiths
« for ftrangers trufted his fubjets only from a firm perfuafion
« that the general cuftom would be obferved.” Fattel men-
tions the fzct, but does not ftate the origin of the fadt ; which, I
think, it is not improbable, may have arifen in confequence of
particular ftipulations, as mentioned by Bynkerfhoek ; very few of
the civilized nations of Europe, not having trcaties with cach
other. .

W hether this cuftomary law (admitting the principle to pre-
vail by cuftom only) was binding on the American States, dur-

ing the late'war, in refpect to Great Britain at leaft, may be’

a queftion of confiderable doubt. There were particular cir~
cumftances in the relative fituation of the two countries, which
" might poflibly exempt this from the force of fuch a cuftom,
could it be fuppofed that'when this country became an indepen-
dent nation, this cuftomary law immediately attached upon it.
However this country might have been confidered bound to
obferve fuch a lawin regard to any nation recognizing its inde-
pendence, had we been unfortunately at war with fuch, and
who oblerved it on her part, {for, undoubtedly, a breach on one
fide would juftify a non-obfervance by the other) it did not ne-
ceflarily follow, that the people of this country were bound to
obferve it to a nation, which not.only did not recognize, but
fought to deftroy their very exiftence as an independent peo-
ple, confidering them in no other light than as traitors, whofe
lives and fortunes were forfeited to the law. The people of
this country literally fought pro aris & focis; and, therefore,

» . . . . ..
means of defence, which, when inferior objells were in view, -

might not be ftrictly juitifiable, might in fuch an extremity be-
come fo, on the great principle, on which the laws.of war are

founded,

1796.
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founded, felf prefervation 3 an objectthat may be attained by
any meaas, not inconfiftent with the eternal and immutable
rules of moral obligation. _

The principles of the common law of Ewngland, as appears
from a cale } thewed to the bar, (that in 8ir Thomas Parker’s
Reports, p. 267. the Attorney General againft Weeden and
Shales) do undoubtedly recognize the forfeiture of a chofe in
aétion due to ar enemy. At the utmoft it only requires, that
an inquifition fhould be completed during the war, fo as, by af-
certaining the fadt, fully to eftablifh the title of the crown, I
can fee no reafon why that principle of the common lavs fhould

‘not obtain here.  If fo, then independent of any aét of legifla-

tica whatever, an inquifition completed during the war, finding
thz fact, would have vefted the title to the debt in queftion ab-
folutely in the State, unlefs this debt can be diftinguifhed from
any other chofe in adtion. Such a diftinGionhasbeen attempt-
ed: 1ft, Becaufe this debt was due before the war. 2d, Be-
caufe the State had not poffeffion of the bond. To thefe ob-
jections, I think, eafly anfwers may be given. 1ft, The right
acquired by war, (detached from cuftom, which I am not now
confidering, or any exprefs ftipulation, if there be fuch) depends
on the power of feizing the enemy’s effefts. It is nnt grounded
on any antecedent claim of property, but on the contrary, the
property is admitted to be the enemy’s, in the very aét of feiz-
ing it Its fole juftification is, that being forced into a ftate of
hottility, by an injury for which no fatisfaction could be obtain-
ed in a peaceable manner, reprifals may be made ufe of, as a
means to compel juftice to be done, or to enable the injured
party to obtain fatisfaction for itfelf. Suth a power, from'its
nature (being grounded on neceflity only) feems incapable of
limitation by any general rule, and if confcientioufly ufed (of
which each nation mull judge for itfelf) the principle applies as
well to property, which was in the country before the war be-
gan, as to any other which.may by accident come into its pof-
feflion. The fame objeétion would apply to the feizure of any
other property of an enemy, which had been in the country be-
fore the war began, as of an incorporeal right.  The firft refo-
lution in the cafe I cited is, as to chofes in action generally, tho’
the chofe in action therein queftion, was, in falt, one which had
accrued during the war. 2d, The objeétion from the State
not having poffeflion of the bond, (though countenanced by one
or two writers) I think, isalfo, fufceptible of a fatisfadtory an-
fwer. The bond does not create the debt, but is only evidence
of it Pofleflion of it alone can give noright. A robber, or
an individual coming to the poffeflion of it by accident, acquires
no more title to the money than he had before. The law is fo
even as to promiffory notes payable to bearer, if the fat can Ee

made
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thade to appear.. If a bond be loft, equity has lorg fince af- 17g6:
forded a remedy. In a modern cafe ina cowrt of law, a profert \ e
of a deed has been difpenfed with, ugon a fpeciul declaration
ftating the lofs of it%. It was while the paffffior and the right
were confounded, that this objeftion was thought of weight. It
is obfervable alfo, that it would create an idle and « criffing
diftin&ion betw=en debts due by fpecialty, and fimple contraéy
-debts, a diftinftion that might be {upported by ingenuity, but
certainly not by reafon: And it would found harfh, to fay that
fimple contraé debts thould be forfeitable, if the witnefles were
in the country, but otherwife not. Now, if the forfeiture of
the debt in queflion, could have been effected at common law,
by an inquifition completed during the war, I can fee no rea-
fon why the Legiflature could noty with equal propricty as to
the right, have effeCted the fame objet {ubftantially in any
other mode. ‘The proceeding, ineach cafe, muft be ex parte,
.and the cbject affected can be conclufively bound by neither, if
“his cafe did not come within the principles of the law.  This
1 argue, upon a fuppofition that the cuftomary law of nations,
was not binding here, at leaft in this inftance. That, however,
is a point of fome delicacy, and not necefary for me now to de-
termine, becaufe, 2d, T am of opinion, that admitting that the -
Legiflature had not firiétly a right, agreeably to the law of na-
tions, to confifcate the debt ia queftion ;5 yet, if they in fat did
fo, it would, while it remained unimpeached by any {ubfequent
fufficient authority, have been valid and obligatory within the
limits of the State, {o as to bar any fuit for the recovery of the
.debt.

In this opinion I have the misfortune to differ from 2 very
high authority+, for which | have the greateft refpz&t.  But
however prinful it may be, to differ from gentlemen, whofe fu-
perior abilities and learning 1 readily acknowledge, Tamunder
the indifpenfable neceflity of judging according to the beft lights
of my own underftanding, atfifted by all the information I can
acquire. I confels, thercfore, that I agree entirely with the De-
fendant’s counfelin thinking, that the a&ts of the Legiflature of the
State, in regard to the fubjelt in queftion, fo far as they were
conformable to the Conftitution of the State, and not in viola-
tion of any article of the confederation (where that was con-
cerned) were :xb[glute]y binding defmﬁo,' and that if, in refpeét
to forcign nations, or any individual belonging to them, they
were not ftrictly warranted by the law of nations, whichought

. . to

:'54'
* Realagaingt Broskman, 3 Term Rep. 151, By three Judges againft one,
in the Court of King’s Bench, in England,
+ Chancellor /Fythe, of Virginia, who had given a contrary opinion in
the High Court of Ghancery of Flrginia, a few days before.

Vor. 11, Mm
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to have been their guide, the alts were not for that reafon void;
but the State was anfwerable to the United States, for a violas
tion of the law of nations, which the nation injured might
complain of to the fovereignty of the Union. "There is no
doubt that an act of Parliament in Great Britain, would bind
in its own countryin every poflible cafe in whichthe Legif- .
lature thought proper to a&t.  Blackflone* is precife as to that
point, even in cales manifeftly unjult, if the words of the law
are plain and unequivocal. In this contry, thank God, a lefs
arbitrary principle prevails. The power of the Legiflatures
is limited; of the State Legiflatures by their own State Con=
fitutions, and that of the United States; of the Legiflature of
the Union by the Conftitution of the Union. Beyond thefe
limitations, I have no doubt, their acts are void, becaufe they
arve not warranted by the authority given. But within them,
I think, they are in all cafes obligatory in'the country fubjek
to their own immediate jurifdiction, becaufe in fuch cafes the
Legiflatures only exercife a difcretion exprefsly confided to
them by the conftitution of their country, and for the abufe of
which, (if it fhould be abufed) they alone are accountable. It
is a difcretion no more controulable (as I conceive) by a Court
of Juftice, than a judicial determination is by them, neither
department having any right to encroach on the exclufive pro-
vince of the other, in order to rectify any errar in principle,

which it may fuppofe the other has committed. It is fufficient

for each to take care that it commits no crror of its own. As
to a diftinction between 1 State Court and this Court, in this
refpect, I do, for my part, difclaim, according to my prefent
{entiments, any authority to give a different decifion in any cafe
whatfoever from fuch as a State Court would be competent to
give under the fame circumftances. "1have no conception that
this court is in the nature of a foreign jurifdiction. The
thing itfelf would be as improperas it would be odious, in ca-
fes where acts of the State have a concurrent jurifdiction
with it

With regard to the exception I fpeak ofy no one has fuggeft-
ed, that the a& of October, 1777, was in any manner incon-
fittent with the Conftitution of the ftate; and at that time the
articles of Confedzration were not in force; but if they had
been, I think there is no colour for 2lledging any inconfiftency
with them, fince Congrefs could have paffed no aét on this
fubje&t, but'if they had wiflied for an at, muft have re-
commended to the State Legiflatures to pafs it. And the
very nature of a recommendation implies, that the party recom-
mending cannst, but the party to whom the recomuacndation is
made, can do the thing recommended.

The

* 1 Comm. 9.
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The 3d queftion undér the prefent head, that I propofed,

* was this: “ Whether, if it {hall be confidered that the Legif-
% lature did not abfolutely confifcate the debt, fo 2s totally to
« extinguifn all right in the creditor, (as Lapprehend they clear-
<« ly did not) but only fequeftered it under the pec uliarcircum-
« ftances flated in the act; the payment in queftion, under the
« authority of the a&, did nor, at that time at leaft, wholly ex-
¢ onerate the debtor.”” - ‘ ‘

- The words of the ena&ing claufe concerning this fubjedt,
are as follow : “ That it thall and may be lawful for any citi-
“ tizen of this commonwealth, owing money to a fubjeét of
"« Great Britain, to pay the fame, or any part thereof, from
<« time to time, as he fhall think fit, into the faid loan office,
“ taking thereouta certificate for the faid fum, in the name of the
"¢ creditor, with an indorfement under the hand of the commif-
“ fioner of the faid office, exprefing the name of the payer,
« and fhall deliver fuch certifieate to the Governor and Coun-
“cily, whofe receipt fpall difcharge bim froni [o much of the debt.
« And the Governor and Council fhall in like manner lay be-
« fore the General Aflembly once in every year, an account of
«thefe certificates, fpecifying the names of the perfons, by

“and for whom they were paid, and fhall fee to the fafe-
« keeping of the fame; fubject to the future direCtion of the

« Legiflature.” ‘

We are too aptyin eftimating a law pafled at a remote peri-
" od, to combine in our confideration, all the {ubfequent events
which have had an influence upon it, inftead of confining our-
felves (which we ought to do) to the exifting circumftances at
the time of its pafing. Let us, however, recolle&, that
at this period no Britifh creditor could inftitute a fuit for
the recovery of his debt, as the war conflituted him an alien
enemy, and therefore his remedy ftood fufpended at common
law, fo that'he ran the rifque of the entire lofs of every debe,
where his debtor proved infolvent during the war. Corfe-
gnenfly, it wonld, in his own eftimation, have been doing him
aconfiderable fervice, that the ftute fhould authorife a receipt
on his behalf, had there been no other currency in circulation
than goldor filver. [t would have been placing him in a ftate
of fecurity, greater than he had any reafon to expect. The
extremity of the public fituation, rendered paper money una-
avoidable, but this was an evil to which all American as well
as Britifh creditors were liable, and the former (as we all know)
were compelled, upon a tender, under pain of being deemed
enemies of their country, to receive it at its nominal value.
It was natural (and perhaps) not altogether, if at all, unjuft,
if a man had /. 100 due to him from 5. and he himfelf owed
€ £. 100, and B. paid him the £. 1¢Q, though in depreciated

' money,

1796-
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1796. money, that he fhould immediately carry it to his creditor,
v~ Many, 1 have no doubt, paid their creditors upon thefe plain
grounds of retribution, though others undoubtedly (for no go-
vernment can make all men honeft) took woft fecandalous ad-
-vantages of depreciation in its advanced periods. When this
law was paffed, the depreciation, 1 believe, was little felt,
and not at all acknowledged. De minimis non curat lex, is an
old law maxim. I may parody it on this occafion, by faying
De minimis non curat libertas,” When life, liberty, property,
every thing dear to man was at ftake, few could have coldnefs
of heart enough to watch the then fcarcely perceptible grada-
tion in the value of money. In this fituation the Legiflature
of the ftate pafled the law in queftion. It did all that the then
fituation of affairs would admit of; even for the benefit of the
Britifh creditors themfelves, and it put it in the power of Ame-
rican creditors, who were compelled to receive the exifting
currency, to pay their own debts with it.  The depofiting of
money in the loan oflice, was at that time by many, even in
America itfclf, thought an eligible method of fecuring it, and
with fome foreigners, it was a favorite objeét of {peculation.
I know, myfelf, that the proceeds of fome very valuable car-
goes were ordered to be fo applied, and probably there were
fuch inftances of which 1 knew nothing, The increafed diffi-
culties of the American war, ina great degree, difappointed
the intentions of the original law, but ftill, Briti/b and Ameri-
can creditors were placed on the fame footing, fo far as it was
in the power of the Legiflature to effett it,

I thought it proper to fay thus much, as introductory to the
obfervations I fhall make on the legal operation of thofe pay-
ments, .

-1. If the ftate de jure, according to the law of nations (which

I frongly incline to think) had a right wholly to confifcate
this debt, they had undoubtedly a right to proceed a partial
way towards it by receiving the money, and difcharging the
debtor, fubftituting itfelf in his place,r We are to be govern-
ed by things, and not names, and, confequently, if the ftate
had a right to fay to a debtor—«“ We confifcate the right of
« your creditor, and you muft pay your debt to us, and not to
¢ him,”’—they had a right to fay—* We do not chuf for the
“ prefent, abfolurely to confifcate this debt, although we have
¢ the power fo to do, but if you will pay the money to 'us, you
« fhall be as completely difcharged as if we did.” In this point
of view, I think there can be no doubt but that a difcharge
would, under fuch circumftances, have as completely extin-
guithed the right of the creditor as #o the debtor, as if, in cafe
ho war had intervened, and therefore no right had accrued un-
dor it te the flates, the debtor had aGtually paid the money

o " ta
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to the order of the creditor, and received a difcharge from
himfelf.

2. For the reafons I have before given, I think a confifca-
tion, either whole or partial, or any lefs exercife of that pow-
er de fatto, though not de jure, would in this ftate have been
perfectly binding, and in legal contemplation as effeCtual to
bar a recovery, as if the law of nations had been firictly and
unqueftionably purfued. -

3. I believe there can be no doubt, but that according to
the law of nations, even on the moft modern notions of it, a
fequeftration merely for the purpofe of recovering the debts,
and preventing the remittance of them to the enemy, and there-
by ftrengthening him, and weakening the government, would
be allowable, and if {o, furely it fcllows, asa matter of courfe,
(perhaps it would follow witheut & folemn declaration) that
when, in virtue of any fuch act, the money was paid to the go=
vernment, the debtor was wholly difcharged, and the govern-
ment, if it thought proper, not to proceed to confifcation after -
wards, became itfelf liable. '

The cafe cited from the Law of Evidence,¥ 1 think is an’
authority {ubftantially in point, tofhew the complete difcharge
of the debtor. ' : :

“In debt upon a leafe, the Defendant pleaded payment, and
“in evidence fhewed, he paid it to fequeftrators of the com-,
¢ monwealth, ‘the Plaintift being a delinquent; and it was

“ ruled this was good payment to prove the iffue, which was a’

 payment to the Plaintiff himfelf.” Clayton, 129. Anonymous
Law of Evidence, ( Edit of 1744) p. 196. ¢. 9. ¢. 11.

This cafe is certainly "very ftrong, for it was not deemed
neceflary to plead it in bar, but it was admitted in evidence,
upon a plea that he paid the money to the Plaintiff himfelf.
It' dees not appear whether this action was tried under the
commonwealth, or after the reftoration. If under the former,
it is more parallel to the prefent action. If it was tried after
the reftoration, itis a ftill ftronger cafe, for it fhewed that
courts of jultice thought themfelves bound to protet individu-
als, who acted under laws ofa government thev deemed an ufur-
pation, and on all occafions treated with contempt.+ Befides
an objection, which I fhall notice prefently, I can'imagine but
one real difference between that cafe and the one before us;
and that is, that in England the payment was compelled, here

' it

* The book commonly called ¢ The Old Law of Evidénce;™ origi-
pally printed in 1733, and afterwards in 1739 and 1744.

-+ * Upon confulting the Biblistheca Legum, it appears that Clayton’s Reports
were publifhed in 1631, fo that the decifion muft have been under the
commonwealth.
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it was voluntary. I once thought that circumftance of weight,
but on refleQion, 1 confider the public faith equally pledged
in one cafe as in the other; that the authority exercifed in
both is the fame, and that it not only would be unjuft in itfelf,
but of dangerous example, to tell men that they fhould be pro-
tected under a compulfory obedience to government, but not
upon a chearful fubmiffion to it.

4. My obfervations as to the paper money, which the necefli-
ties of this country unfortunately conftrained us to ufefo long, had
no other tendency than to fhew the circamftances of the fact as
they really exifted. As a judge, I conceive myfelf bound ta
fay, that that makes no diffcrence as to the right. The com-
petency.of fuch aéts at that time was unqueftionable. Their
juftice depended on the degree of neceflity which gave rife to
them. A payment in paper money, then a legal tender, I muft
confider as complete and effeCtual a payment, at that time,
as payment in gold or filver. Such was the law of the coun-
try ! ‘A law which fevere neceflity diétated ! and by which, in
the courfe of the war, in which many facrifices became una-
voidable, many thoufdnd 4merican citizens, as well as many -
Britifb merchants, fuffered, It is the lot of our nature to-ex-
perience many evils for which we can find no remedy, and
therefore nothing can be more fallacious than in any thing of a
general nature, to expe&t perfect exactnefs.

For thefe reafons, I am clearly of opinien, that under the
ac of fequeftration, and the payment and difcharge, the dif-
charge will be a complete bar in the prefent cafe, unlefs there
be fomething in the T'reaty of Peace to revive the right of the
creditor againft the defendant, fo as to difable the latter from
availing himfelf of the payment into the treafury, in bar to. the
prefent a&ion,

The operation of that Treaty comes, therefore, now to be
confidered. None can reverence the obligation of trcaties more
than I do. The peace of mankind, the honour of the human
race, the welfare, perhaps the being of future generations, muft
in no inconfiderable degree depend on the facred obfervance of
national conventions, 1f ever-any psople on account of  the
importance of a treaty, were under additional obligations to
obferve it, the people of the United States furely are to ob-
ferve the Treaty in queftion. It gave peace to our country,
after a war attended with many calamities, and, in fome of its
periods, prefenting a moft melancholy profpe&t. It infured,
fo far as peace could infure: them, the freeft forms of govern-
ment, and the greateft thare of individual liberty, of which, per-
haps, the world had feen any example. It prefented boundlefs
views of future happinefs and greatnefs, which almoft overpow-
er the imagination, and which, 1 truft, will not be altogether

pnrealized;



SupreME Court of the United States. 2yt

unrealized : The means are in our power ; wifdom andvirtueare 1796.
alone required to avail ourfelves of them. Such was the peace \w~=
which was procured by the "T'reaty now in queftion—a treaty
which, when it fhall be fully executed in all its parts, on both
fides, future gencrations will look up to with gratitude and
admiration, and with no fmall degree of fervour towards thofe
who had an aétive fhare in procuring it.

In proceeding to examine the treaty with thefe fentiments,
it may well be imagined I do it with a reverential and facred
awe, left by any mifconftruction of mine, I fhould weaken
any one of its provifions.

"The queftion nowis, whether, under this treaty, the payment
into the Treafury is a bar to fo much of the Plaintif’s claim,
as comprehends money to that amount ? )

I fhall examine this queftion under two divifions :

1ft. Whether it would have been a bar, as the law exifted,
after the ratification of the treaty, and previous to the pafling
of the prefent Conftitution of the United States, even if the
words of the treaty muft be conftrued to cemprehend fuch a
cafe, _ : - '

2d. Whether, under that Conftitution, it can now be confi~
dered as a bar. :

My opinion, Iconfefs, as to the firft queftion, is, thatif the
treaty had plainly comprehended fuch cafes, the Plaintiff’ conld
not have recovered in a Courtof Juftice in this State, as the
law ftood, previous to the ratification of the prefent Conftitus
tion of the United States.

I feel, as I ought to do, great diffidence, when Iam underthe
neceflity, in the execution of my duty asa Judge, of differing
from the opinions of thofe entitled from fuperior talents, and high -
authority, to my utmoft refpet. I am compelled to do fo 1’
the prefentinftance, but I fhall, at the fame time, affign my rea-
fons for my opinion, and if, in the. future courfe of this great
caufe, L can be convinced that in this, or in any other, inftance,
I have committed an error; I fhall moft chearfully acknow-
ledge it. :

‘T'he opinion 1 have long entertained, and fill do entertain,
in regard to the operation of the fourth article is, thatthe ftipu-
lation in favour of creditors, fo as to enable them to bring fuits,
and recover the full value of their debts, could not at that time
be carried into effe€t inany other manner, than by a repeal of
the ftatutes of the different States, conflituting the impediments
to their recovery, and the pafling of fuch other alts as might
be neceffary to give the recovery entire c¢fficacy, in execution
of the treaty. : ‘ ’

I confider a treaty, (fpeaking generally, independent of the
particular provifiens on the fubjedt, ia our prefeat Conflitu-

tioit
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tion, the effe& of which I fhall afterwards obferve upon) as 1
folemn promife by the whole nation, that fuch and fuch things
fhall be done, or that fuch and fuch rights fhall be enjoyed.

I think the diftintion taken by the Plaintiff’s counfel as to
ftipulations in the treaty, exccuted or executory, will enable me
to illuftrate my meaning, by confidering various ftipulations in
the treaty in queftion.

1ft. 1 will ¢corifider what may be deemed executed articles.

In this clafs I would place,~—the acknowledgement of in=
dependence in the firft article ;—the permiflion to fith on the
Banks in the third ;—the acknowledgement of the right to
navigate the Aiffiffipp: in the eighth. '

Thefel call executed, becaufe, from the naturc of them, they
require no further aét to be done,

2d. The exccutory (fo far ds they concern our part in the
execution) 1 would place in three claffes.  ~

Thofe which concern either, 1ft, the Lepiflative Authority:
—a2d, The Executive.—3d, The Judicial.

The fourth article in queftion, I confider to be a provifion,
the purpofe of which could only be cfieGted by the Legiflative
authority ; becaufe when a nation promifes to do a thing, itis
to be underftood, thatthis promife is to be carricd intd6 execu-
tion, in the manner which the Conftitution of that nation
preferibes.

Wheit, thercfore, a treaty f{tipulates for any thing of a le-’
giflative nature, the manner of giving effeét to this ftipulation
is by that power which poflefles the Legiflative authority, and
which confequently is authorized to preferibe laws to the peo-
ple for their obedience, pafling fuch laws as the public obliga-
tion requires. Laws are always feen, and through that medi-
um people know what they have to do.” Treaties are not al-
ways feen.  Some articles (being what are called fecrer arti-
cles) the public never fee. The prefent Conftitution of the
United States, affords the firft inftance of any government,
which, by faying, treatics fhould be the fupreme law of the
land, made it indifpenfable that they fhould be publifhed for the
information of all. At the fame time I admit, that a treaty,
when cxecuted purfuant to full power, is valid and obligatory,
in point of moraloblization, on all, as well onthe Legiflative,
Executive, and Judicial Departments, (fo far as the authority
of ecither extends, which in regard to the laft, muft, in this
refpect, bevery limited) ason every individual of the nation,
unconne@ed officially with either ; becaufe it is a promife in
eﬁe& by the whole nation to another nation, and if not in fact
complied with, unlefs there be valid reafons for non-compli-
ance, the public faith is violated. )

I have mentioned this greatarticle which concerns the Legif-

: lative
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lative department : Let me now, by way of further illuftration, 1796.

confider one which concerns the Executive. R
[tis ftipulated in one part of this treaty, « That all prifon-
% ers on both fides fhall be fet at liberty.”” I very much doube,
whether the Commander in Chicf, without orders from Con-
grefs (then poflefling the fupreme executive authority of the
Union,) could have been juftified in releafing fuch prifoners_as
he had then in cuftody, .after the ratification. Certainly no

- inferior officer, in whofe adtual care they were, could, without
an order directly or indirectly from the Commander in Chief:

-, And yet, I can fee no reafon, if a.treaty is to be confidered as
operating de falo, by fuperior authority, -notwithftanding any
impediment “arifing from laws then in being, why the ri--
gour of the treaty, which in that inftance is faid to be uncon-

- troulable, fhould not be fo in every other. If Legiflative au-
thority is fuperfeded, why not Executive #  Surely the former
is not lefs facred than the latter.

In like manner as to the judicial. It is ftipulated in the 6th
article, « Thart there fhall be no future confifcations made, nor
“ any profecutions commenced againlt any perfon or perfons,
“ for, or by reafon of any part, whichhe or they may have taken

- ¢ in the prefent war: and that no perfon fhall, on that account,
«fuffer any future lofs or damage, cither in his perfon, liberty,
“ or property; and that thofe who may be in confinement on
« fuch charges, at the time of the ratification of the treaty in:
« America, thall be immediately fet at liberty, and the profecu-
“ tiens fo commenced, be difcontinued.” T apprehend this ar-
ticle, fo far as it refpected the releafe of prifoners confined, could
only be executed by an order from the Judges of the Court,
having judicial authority, in the cafes in queftion, in confe-
quence either of an a&ual alteration in the law, by the Legifla-
ture, in conformity to the treaty, (where that was neceflury);
or, of a particular pardon by the Executive; and that if a Jail-
or, merely becaufe the treaty was ratified, and he found this ar»
ticle in it, had fet all fuch prifoners at liberty, he would have
been guilty of an efcape.

This reafoning, in my opinion, derives confiderable weight

. from the pratice in Great Britain.

The King of Great Britain certainly reprefents the fove-
reignty of the whole natioi, as to foreign negociations, as com-
pletely as the Congrefs of the United States ever reprefented
the fovereignty of the Union, in that particular. His power,
as to declaring war and making peace, is as unlimited as the
refpedtive. authorities for thofe purpofes in the United States.—
The whole nation of Grear Britain {peaks as effectually, and
as completely through. him, as all the, people of the United
States can now fpeak through Congrefs, as to a declaration of

Vor. [}l N n ' “war,
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war, or through the Preﬁuent and Senate as to making peace;

"and of courfe, as they-cver did through Congrefs, under the old

articles of confederation, the power c“rlamly not being leflened.

The law of nindits equally applies to his treaties on behalf of
Grﬂat Britain, as it can apply to any treaty made on behalf.of
the United-States., - Yet, 1 believe it is an invariable praétice
in thut country, when the Kin> makes.any ftipulation of a le-
giflative nature, that it-is carried into effeét. by an act.of Par~
Hament. The Parlidment is confidered as bourid, upona prin-
ciple of moral obligation; to preferve the public falth pled«red
by the treaty, by paﬁing fuch laws as its obligation requires; .-
but until fuch laws are paffed, the fyﬁem of law, entitled to ac-
tual obedienie, remains de faéto, as before. I doubt not, if.my
time had admitted of a full fearch, and I could have had accefs
to the yoper books for information, that 1 could find many in- -
ftances of this. I will; however, mention one, which T have
been able to procure here.  Ttisa tranfalion of this rature, fo
laté as the comimercial treaty ‘vetween Great Britain and
France, in 1786.  The information I derive is from the An-.
nital Regifters 6f1786 and 1787, which I fuppofz,” as to this
pomt, are correct.

"Onie article of the treaty was in thefe words:

% The winés of I rance, imported diretly from Fiance to
« Gzeat Britain, {ha]l, in no cafe, pay anv hwher duties than
« thofe which the wines of Portugal now pay.”

This treaty was figned at Verfailles, the zéth of Saptember,
1786.

On the 24tk of Fanvary, 1787, the King met his Parhament,
and amo .g other things, 1nformed the two houfes, ¢ That he
« had concladed a treaty of commerce with the French King,
“ and had ordered a copy of it to be laid before them.  He re-
“ commended, as the ﬁlﬁ oby‘C’c of their deliberations, 2he ne-
« ceffary meaﬁn es for carrying it into cffeft; and exprefled his
v truft, that they would find the provilions, contained in it, to
“ be ca‘cuht ed for the encouragement of induftry, and the ex-
¢ tenfion of Jawful commerce in both. countries; and by pro-
“ moting a beneficial intercourfe between their refpective inha-
bntants l:ke]y to give addxtlonal permanency to the bleflings
“ of péace.

On'the 15th of February, the Houfe of Commons, bung ina
committee of the whole hou.e, Mr. Pizt, the principal Mxmf-
ter of the Cxown, moved the following refolution:

« That the:wines of France be 1mported into this country
““upon as low dutle‘;, as the prefznt dutres pdld on thc importa-
“’tion of Portugal wines.’ . M

‘1 have not had time to examin: 1hem a]] bur Id(‘)ubt not, 1t
wn.l be found, on infpection, tha ‘there was ugta ﬁng]e prov1-

. fion
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-flon in:the treaty, inganfiftent with foriner parliamentary regu-
Iations, but Parliamgnt afted upon. it by a new law, calculated,
togive: i effedl, ST - S S

The. fallowing quotatios, (which is = literal one). T think, is
very much to the purpafe: . L .
« On.the Monday-following, the report of the compmittee,

"« uphn the ‘commyérgial treaty, was brought up, and, op the
“ ufyal motion. being made, that the houfe do agree to the
& fame, neticg:was taken of the amifiion.of the mention of Tre-
“ land, both in the treaty and the Tariff; and, it- was afked,
“ivghether or no fhe was underftood to be included init? To

¢ this queftion Mu. Pitt replied, That Ireland was undoubtedly

- entitled to all'the benefits of the treaty; but it was entirely
«-at Ker own thi,on, whether {he would choofe to avail herfelf
% of thofe advantages; for it was,only to be done by her pafing
& fuch laws asfhould put the Tariff on the fame foosting in that
“ country as. it was flipulated-fhould be done in this. Had the

“ adoption of the trcaty by lreland, been a ftipulation neceflary -
« to be performed: bgfore it could be . finally concluded on in:

« this country, then this country wauld have been deprived of
“all the benefits refulting from, it-in the event of Irelind]s
“ refufal,” e L e ey
Now it is obfervable, thaf in.fpeaking of this Tariff, in the
treaty; the King of Great:Britgin does not piomife; that the
Parliagment fhall pafs laws to fuch an effechy Yut, the language
is thius: TN R T S
...« The twa high contradling parties have thought proper to
A fettle the duties on ¢ertajn zoods and: merchandifgs, in order
s to fix inyariably, the footing on which the trade therein fhall
“be. éftablithed, between thel two nations. - Iniconfequegpce.af
& which, they have agreed; upon the following Tariff, &c.” viz.
In another part, the King of Great Britain fays, = .
. “ His 'Britannic Majefty referves the right of countervailing
- & by additional duties on the undermentioned merchandifes, the
% interndl duties altually impofed upon the manufaltures, or
& the import duties which.dre charged on the raw materials
¢ namely; on all lineng or cattpns, ftiined or painted, on beer,
« glafs-ware; plate-ghafej and iron.” L
" Here is no mention of the Parliamént, and yet, no man living
will fay that-a bare: proclamition of the Kirig, npen the ground
of the treaty, would bean authority for the levying of any dus
~ ties whatever; but it. muft be dovie in the conflitutional modg, by
aét of, parliament, which affords an addirional proof, that where
any thing of a legiflative nature is in contemplation, it is cons
ftantly implied. and _underflood, (without exprefs words) that
it camralone be effeéted by the medium of the legiflative au-

thority,
Thag
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1796. That this pradtice I have noticed is not an otcafional one,
v but has been conftantly obferved, T think is highly prebable *
from 'this circumftance; that if treaties were confidered in that
country as ipfo facto repealing all laws inconfiftent with them,
and impofing new ones, they ought to-be bound up with the .
ftatutes at larze, (which they never have been) otherwife the -
* publication would be at leaft incomplete, if not deceitful.
Thele examples from Great Britain 1 confider of very high
authority, as they are taken from a kingdom equally bound by
the law of nations as we are; poflefling a mixed form of go- -
verniment as we do; and, [o far as common principles of le-
- giflation are concerned, being the very country from which-we
derive the rudiments of our legal ideas. o
But 1 muft admit that there is alfo a very high authority,
and to which we naturally fhaild be more partial, againft this
conftruéion. It is the authority of the Cengrefs of the Uniz.
ed States in the year 1787. It is an authority derived from an
‘unanimous @pinion of that truly refpectable body, conveyed in
a circular letter from Congrefs to the different States on this
very fubjet, I bow with proper deference to that great au-
thority: But I fhould be unworthy of the high ftation I held,
if I did not fpeak my real fentiments as a judge, uninfluenced
‘by any authority whatfoever.” Tt is certain, that in this par-
ticular, Congrefs were not exercifirig a judicial power; and,
therefore, the opinion ig not conclufive on any court of juftice.
I feel, however fome confolation in differing from an opinion
“for which fo much refpeét muft, and ought to be enitertained,
by refleting that though this was the unanimous épinion
of Congrefs, it was not the unanimous opinion of the
people of the United States, Sofar from it, that I believe
no fuit was ever maintained in any court in the United States,
merely on the footing of the treaty when an act-of the ligiea-
ture fteod in the way. It was to remove the obftacle arifing
from fuch an opinion, that Congrefs recommended the repeal
of all alts inconfiftent with the due execution of the treaty,
And I muft with due fubmiffion fay, that in my opinion with-
out fuch a repeal, no Britifh creditor couldhave maintained a fuit
in virtue of the treaty, where any legiflative impediment exifted,
until the prefent conftitution of the United States was formed.
2d. The article in the conftitution concerning treaties I have
always confidered, and do now confider, was in confequence
of the conflit of opinions I have mentioned on the fubje& of
the treaty in queftion, Tt was found in this inftance, as in
many others, that when thirteen different legiflatures were
neceflary to a& in unifon on many occafions, it was in vain
to expc& that they would always agree to aét as Congrefs
might think it their duty to require, Requifitions formerly
- : were
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. were made binding in point of -maral obligation, (fo-far as the .1796.
_amount of money was concerned, of which Congrefs was the \orv
conftitutional judge;) but-the right and the power being fepa- -
rated;~it. was found often impraticable to make them act in
*conjunétion. - To obviate this difficulty, which every one
- knows had-been the means of greatly diftreffing the union, and

_injuring its public.credit, a power was given to the Reprefen-
tatives of the whole union to raife.taxes by théair own authority
for the good of the whole.. Similar embarraffiments had been .
found about the treaty. 'This was binding in mdral obligation,
but could not be conftititionally carried into effect (at leaft in
.the opinion of ‘many,) fo far as alts of legiflation then in being
conftituted an impediment, but by a'répeal. The extreme in-
conveniencies felt from fuch a fyftem di&tdted the remedy which
the conftitution has now provided, * that all treaties. made
« or-which fhall be made under the authority of the United
« States, thall.be the fupreme larw of the landy and that the
«'judges in every State {hall be bound thereby, any thing in
« the conftitution or laws.of any State to the contrary-not-

« withftanding.”” Under this.Conftitution theréfore, fo far as

& treaty conftitutionally -is binding, upon principles of moral
_obligation, it is alfa by-the vigour of its own authority to be
-executed in fad.- It would not otherwife be the fupreme law
in the new fenfe provided for, and it-was.fo before in a moral

enfe. oo

The provifion extends to fubfifting as well as to future
treatics, I confider, thercfore, that.when this conftitution was
ratified, the cafe as to the treaty in:queftion ftood upon the
fame footing, as if cvery.alt conflituting an impediment to a
creditor’s: recovery had been expresily repealed, and anv fur-
.ther aét paflcd, which the public obligationhad before required,
“if a repeal slone would not have been fufficient. .
.- Before T go to the confideration of the words of the treaty -
itfelfy I think it material to fay a few words as to the operation

" which an a&uzl repeal would have had.

I believe no one will doubt, that every thing done under the
act while in exiffence, {o faras private rights at leaft were con-
erned, would have been unaffeted by the repeal, If a fta-
tute requires a will of lands to be executed in the prefence of
two witnefles 3 and a will is aCtually executed in that manner,
and the ftatute is afterwards repealed, and three witneffes are
made neceflury, the will executed in the prefence of two others,
when 'the former ftatuie was inbeing, would be undoubtedly good ;
and if I am not miftaken, a will made according to a law in
being has been held good, even though the devifor died after
an alteration of it, Of this, however, I am not fure; but

the gencral pofition, 1 imagine, will not be queftioned. .

et
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“:Let.us now fee the werds of the trmtv.

Thcv are thefe:

« 1p'isiagreed, that crédiors on elther ﬁde'fhall meet with
¢ no fawful - -impediment to the recovery of the. fullivalue in -
« fterling money, of all boiia fide debts herefofore contralted.”
- The meaning ‘of this provifion may perhiaps beibetter con-
fidered by an :\nalyﬁtxon of - 1t;s parts;’ fo ’far as’ they concem"
the queftion beforews. .. E

1.: Creditors—There can be no. credntor wtthout two cof-
relativesy ‘a debtor. and a debt. :

. Prima’facic, therefore, if a debtor has been difcharged; he is
not the perfon whom any other perfoncan fué as a credu‘or.
This probably may bé‘ faicly applied to the prefent D fundant,
who a5 a debtor was*difeharged by legal authority. cu

With. regard. to the Webt, that in the prefent inftance was
not extinguithed even by. the a&t of the State, becaufe the rngt
of the credz.‘ar to the money was not. taken away.

‘T'he debt, therefore, remains but not from. the fame debtar.
The ftate may.be confidered as. fubftituting itfelf in fome mea-
fure’in the place of the debtor. The. full effet of that fubfti-
tution, I'am not'mow to confider, nor would it be proper for
me at prefent to give 4n opinion upon it.” The quéftion is
not, whether the creditor is entitléd to his. mo‘ney, or in what
manner, but.whether.he'is entitled to recover:it againfl the
ptefent Defendant. S

2." No lawful impediment. ' o

Thefe ‘words muft be conftrued as relative to the. formet,
for the whole claufe muft be taken together. T herefore,
where there are a creditor and a dz'btor, there is to be no law-
ful impediment to the former recovering againft the latter.

If the.prefent Defendant be not a debtor to the Plaintiff,
how can the treaty operate as 7gam‘1' him ?

T'he words ¢ lawful lmpednmenr, may admit of two, fenfﬂs.

One=—¢Any lawful impediment whatfoever arifing from

¢ any a& done’ to the prejudice of a creditor’s right durmg the
“ war.” 1 add that reftriGtion « during the war;” becaufe
the rules of conftru€lion as to treaties, muﬁ narrow. thie words
asto the obje&, the way,. the affairs of which the Treaty of

“Peace was intended to operate upon.

Or, “any. nnpedxment arifing from any law then in being,
“ or thereaficr to. be pafied, to the prejudice of a creditor’s
right,” .. B
1 he Iatter, I tnnk, is pot an unnatural conﬂru&xon, and
would give the words great operation, and I think is to be
prr:furcd to the former, for the following reafons’:
This. would ftipulate for what each Legiflature of the
Umon would rightfully and honeftly do, relinquifh public claims

to,
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th.aebts exifing ‘before the -wdr, -and which -otherwife might
have ftuod upon a-firecarious- footing ; for thouglr peace alone
would do away a common Liw-difability to/fue, yet 1'apprehend
it would not g/ facty remove.a difability exprefsly created by
ftatiite, much lefs extinguifh any-public right acquirédd under
any aét of confifcation.” . ' R
2. Though Congréfs ipoflibly might, as;the price of peace,
have been authorifed to give up, even rights fully. -acquired by
private petfons during the war, more efpecially if derived from
the laws of war only againft the enemy, and in that cafe the
individual ‘might have been'gntitled to compenfation from the
public, for whofe.interefts his;own rights were facrificed; yet,
nothing "but the *moft- rigorous neceflity could juflify fuch a
facrifice ; fuch a facrifice is not to be prefumed even to. have
beep intenided undet the operation of general Words, not ma-
king fuch a conftrution unaveidable. For, it is reafonable to
hufer,.that in fuch a-cale fpecial words would have been wfed
to obviate the leaft colourable doubt. . - o

1796:

Thus (for example) ifit-was ftipulated in a tfe‘zlt.)'-:of ipt;a.ce

betiween two' European powersy « that, all fhips. taken .du-
ring the war fhould be reftored,” I imagine this .would not
be conflried to include: fhips taken by, privateers, and legally
condemned during . the war, unlefs it had, in fact, happened
that no-other Thips had been taken, and then I fuppofe they
would be:underftood as comprehended, and their own nation
n.ut have indemnified them., - L ‘
3. If; according to the pratice in Great Britain, in confor-
mity to the law of nations, and upon the principles of a mixs
ed govenment, in cafe any impediments had then exifled, by

afts of Pérliament in Great:Britains to the recovery of Ameri--

can debts, fuch impediments could only have been removed by a
repeal, we may prefume the Britifh negociator had reafon to
conclude, that the lawful impediments in this country could on-
¢y be removed in the fame manner ; and if {o,. may we not fair :
ly fay, that. the impediments in view could be no other than
fuch as «whe Legiflatures in the refpective countries .could de
awiy by a repeal, or might by fubfequent laws enact ? If they
wanted a further act of legiflation, grounded not merely on or-
dinary legiflative authority, but upon power to deftroy private
rights acquired under legiflative faith, long fince pledged and
relied on, very {pécial words wereiproper to effect that object,
and neither inone country nor the other could it have been ef-
fected. with the léaft celour, ;of jutbice, but by providing at the
- izme time the fulleft means of indemnification.: + - o
. 3. This conltrution derives, great weight from the rccom-

" mendatoty letter of Congiefs' 1. beforé meéntianed, for 1 will

s venture 16 fay, *had the:at they.récommgéndéd been paffed in
©o :‘ ’ ' t . . ) . Lﬁe
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the State, in the very. words they recommended, they would
not have had efficacy emough to deftroy thofe payments as a

bar. Andyet, if Congrefs thought fuch a cafe ought to have
been comprehended, L:prefumethey would have recommended

a fpecial provifion,, clearly comprehending fuch cafes, and ac-
companied with a full indemnity. _

I faid the words of the treaty would have great operation,
without giving them. the very rigorous one contended for.
And that will mére fully appear when we take up the remzin-
ing words, viz. e 7 ' :

3. “ To the recovery of the full value in fterling money of
« all bona fide debts heretofore contracted.

" The operation (exclufive of thefe payments) would there-
fore be this: .

it. Al creditors whofe debts had not ‘been confifcated, or
where the confifcations were not complete, and no payments
had been. made, would have a right of recovering their debts.

2d. Perhaps all creditors, whether their debts were confif-

cated or net, or whether confifcations were complete or not,
excepting thofe only from whom the government had received
the money, would be entitled to recover, becaufe undoubtedly
the refpective Legiflatures were competent to reflore all thefe.

"3d. Arother object of no {mall importance, was to {ecurc
the payment of all thefe debts in ferling money, {o that the cre-
ditors might not fufter by paper currency, either then in exift-
ence, or that might be thereaftcr emitted. .

When thefe general words, therefore, can comprehend fu
many cafcs, all recafonable objects of the article, I cannot
think Yam compelled as - Judge, and therefore 1 ought not to

- do fo, to fay that the general words of this article, fball extin-

plea 3 upon r,hé. third,! fourth and fifth fer the Plaintiff. .- .

guifb private as well as public rights.
I hold public faith {o facred, when once pledged either to

citizens or to foreigners, thata violation of that faith is never '

to be inferred as even in contemplation, but when it is impofli-
ble to give any other reafonable conftruction to apublic act. 1
do not clearly fee that it was intended in the prefent inftance.
I cannot thercfore brihg myfelf to fay, that the prefent Defend-
ant having once lawfully paid the money, fball pay 1t over again.

If the matter be only doubtful, I think the doubt thould incline

in favour of an innocent individual, and not againft him. ‘I
thould hope that the prefent Plaintiff will ftill receive his mo-
ney, as his right to the money certainly has not been  divefted,

but { think for.all the reafons I'have given, he is not entitled

to recover it from the prefent Defendant.

- My. opinion, therefore, on the whole of this cafe i, that,
judgment ought to be given for the Defendant upon the fecond

WiLson,

'
-t
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"WiLson, Fuftice. 1 fhall be concife in delivering my opi-
nion, as it depends on a few plain principles. :

If Virginia had a power to pafs the law of October 1777,
the muft be equally empowered to pafs a fimilar law in any fu-
‘ture war ; for, the powers of Congrefs were, in fat, abridg-
ed by the articles of confederation 3 and in relation to the pre-
fent Conftitution, fhe ftill retains her fovereignty and inde-
pendence as a State, exceptin the inftances of exprefs delega-
tion to the Federal Government.”

There are two points involved in the difcuffion of this power
of confifcation: The firft arifing from the rule preferibed by
the law of nations; and the fecond arifing from the conftruc=
tion of the treaty of peace. )

When the United States declared their independence, they
were bound to receive the law of nations, in its modern ftate
of purity and refinement. By every nation, whatever is its
form of ‘government, the confifcation of debts has long been
confidered difreputable 1 and, we know, that not a fingle
confifcation of that kind ftained the code of any of the Euro-
pean powers, who were engaged in the war, which our revo-.

lution produced. Nor did any authority for the confifcation of

debts pgoceed from Congrefs (that body, which clearly poflefl-
ed the right of confifcation, as an incident of the powers of
war and peace) and, therefore, in no inftance can the att of
. confifcation be confidered as an act of the nation.

But even if Pirginia had the power to confifcate, the treaty
annuls the confifcation. 'The fourth article is well exprefled to
meet the very cafe : it is not confined to debts exifting at the
time of making the treaty; but is extended to debts heretofore
contraéted. Itis impoflible by any gloffary, or argument, to
make the words more perfpicuous, more conclufive, than by a
bare recital. Independent, therefore, of the Conftitution of
the United States, {which authoritatively inculcates the obli-
gation of contraéts) the treaty is fufficient to remove every im-
pediment founded on the law of Virginia. 'The State made
the law ; the State was a party to the making of the treaty : 4
law does nothing mere thanexprefs the will of a.nation; anda
treaty does the fame. ,

Uhder this -general view of the fubjed, I think the judg:
ment of the Circuit Court ought to be reverfed. :

Cusuing, Fuftice. My ftate of this cafe will, agreeably to
my view of it, be fhort, I fhall not queftion the right of a
State to confifcate debts. Here is an a& of the Aflembly of
Virginia, pafled in 1777, refpeéting debts; which contem-
plating to prevent the enemy deriving ftrength by the receipt
of them during the war, ‘provides, that if any Britifb debtor
will pay his debt int6 the Loan Office, obtain a certificate and

Vor. I1L "Ooe teceipt
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1796, receiptas directed, he fhall be difcharged from fo much of the
v~ debt.  Butan intent is exprefled in the act not to confifcate;
unlefs Great Britain fhould fet the example. This act, it is
faid, works a difcharge and a bar to the payer. lf fuch pay-
ment is to be confidered as a difcharge, or a bar, fo long as the
act had force, the queftion occurs ;—-Was there a power, by
the treaty, fuppofing it'contained proper words, entirely to re- |
move this law, and this bar, out of the creditor’s way ?

‘This power feems not to have been contended againft, by the
Defendant’s council : And, indeed, it cannot be denied ; the
treaty having been fanctioned, in all its parts, by the Conftitu-
tion of the United States, as the fupreme law of the land,

Then arifes the great queftion, upon the import of the fourth
article of the tréaty: And to me, the plain and obvious mean-
ing of it, goes to nullify, ab initis, all laws{ or the impediments
of any law, as far as they might have been defigned to impair,
or impede, the creditor’s right, or remedy, againft his original

! debtor. « Creditors on either fide fball meet with no lawful im-
“ pedimént tathe recovery of the full value in flerling money, of
“ all bona fide debts heretofore contracted.”

The article fpeaking of creditors, and bona. fide debts here-

tofore contracted, plainly contemplates debts, as ogiginally
contracted, and crediters and original debtors; removing out of
the way all legal impediments; fo that a recovery might be
had, as if no fuch laws had particularly interpofed. The
words— recovery of the full value in fterling morney,” if
they have force, or meaning, muft annihilate all tender laws,
making any thing a tender, but fterling money; and the other
words, or at\leaft the whole taken together, muft, inlike man-
ner, remove all other impediments of law, aimed at the reco-
very of thofe debts.
. What has fome force to confirm this conftruétion, is the
fenfe of all Europe, that fuch debts could not be touched by
States, without a2 breach of public faith: And for that, and
other reafons, no doubt, this provifion was infifted upon, in
full latitude, by the Britifh negotiators. [If the fenfe of the
article be, as ftated, it obviates, at once, all the ingenious,
metaphyfical, reafoning and refinement upon the words, debt,
difcharge, extinguifbment, and affords an anfwer to the decifion
made in the timeof the interregnum-—that payment to fequef-
tors, was payment to the creditor. A

A State may make what rules it pleafes; and thofe rules
muft neceffarily have place within itfelf.

But here is a treaty, the fupreme law, which overrules all
State laws upon the fubjedt, to all intents and purpofes; and
that makes the difference.  Diverfe objections are made to this
conftruction: That it is an odious one, and as fuch, ought to

: be
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"be avoided : That treaties regard the exifting ftate of things:

That it would carry an imputation upon public faith: That it
is founded on the power of emincnt. domain, which ought not
to be cxercifed, but upon the moft urgent occafionis: That the
negociators themfelves did not think they had power to repeal
laws of confifcation ; becaufe they, by the sth article, only
agreed, that Congrefs fhould recommend a repeal to the States.

As to the rule refpeting odious conftruétions; that takes
place where the meaning s doubiful, not where it is clear, as
I think it is in this cafe. But it can hardly be confidered as an
odious thing, to inforce the payment of an honeft debt, accord-
ing to the true intent and meaning of the parties contrating ;
efpecially if, as in this cafe, the State having received the tho-
ney, is bound in juftice and honor, to indemnify the debtor, for
what it in fa& received. In whatever other lights this act of
Affembly may beresviewed, 1 confider it in one, as containing
a ftrong implied engagement, on the part of the State, to in-
demnify every one who fhould pay money under it, purfuant to
the invitation it held out. . :

Having never confifcated the debt, the State muft, in the
nature and reafon of things, confider itfelf as an{werable to the
value. And this feems to be the full fenfe of the legiflators
upon this fubject, in a fubfequent act of aflembly; but the
treaty holds the original debtor anfwerable to his creditor, as I
underftand the matter, The State, therefore, muft be refpon-
fible to the debtor,
 Thefe confiderations will, in effed, exclude the idea of
the power of eminent domain; and if they did not, yet there
was fufficient authority to exercife it, and the greateft occafion
that perhaps could ever happen. The fame confiderations will
* alfo take away all ground of imputation upon public faith.

Again, the treaty regarded the exifting ftate of things, by
removing the laws then exitting, which intended to defeat the
creditor of his ufual remedy at law,

As to the obfervations upon the recommendatory provifion
of the sth article; I do not fee that we can collet the private
opinion of the negociators, refpeting their powers, by what
they did not do: and if we could, this court is not bound by
their opinion, unlefs the reafons on which it was founded, being
known, were convincing. It would be hard upon them, to fuppofe
they gave'up all, that they might think they {triétly had aright to
© give up. We may allow fomewhat to fkill, policy 2nd fidelity.

With refpet to confifcations of real and-perfonal eftates,
which had been compleated, the eftates fold, and, perhaps, pafled
through the hands of a number of purchafors, and improvements
" made upon real eftates, by the then pofleflors; they knew, that
to give them up abfolutely, muft create much confufion in this

; courtry
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country. -Avoiding that, (whether from an apprehenfion of
want of power does not appear from the inftrument) they were
lead only to agree, thit Congrefs thould recommend a reftitu-
tion, or compofition. . ‘

The 4th article, which is particularly and folely employed
about debts, makes previfion, according to the doltrine then
held facred by all the fovereigns of Eurspe.

Although our negociators did not gain an exemption for in-
dividuals, from bona fide debts, contracted .in time of peace, yet
they gained much for this country: as rights of fithery, large

‘boundaries, a fettled peace, and abfolute independence, with

their concomitant and confequent advamtages: All which, it
might not have been prudent for them to rifque, by obftinately
infifting ‘on fuch’ exemption, either in whole or in part, con-

.trary to the humane and meliorated policy of the civilized

world, in this particular. )

The sth article, it is conceived, can not affeét or alter the
conftruction of the 4th article.” For, firft, it is againft reafon,
that a fpecial provifion made refpecting debts by name, fhould
be taken away immediately after, in the next article, by general
words, or words of implication, 'which words too, have, other-
wife, ample matter to operate upon. ~2d. No implication'from
the 5th article, can touch the prefent cafe, becaufe that fpeaks
only of adtual confifcations, and here was no confifcation. If
we believe the Virginia legiflators, they.fay, ¢« We do not con-
« fifcate—we will not confifcate debts, ‘unlefs Great Britain
« fets the example,” which it is not pretended fhe ever did.

The provifion, that « Creditors fball meet with no lawful
<« impediment,” &c. is as abfolute, unconditional, and peremptory,
as words can well exprefs, and made not to depend on the will

. and pleafure, or the optional conduét of any body of men what-

ever.

To effe&t the obje&t intended, there is no want of proper
and ftrong language; there is no want of power, the treaty be-
ing {an&ioned as the fupreme law, by the conftitution of the
United §tates, which nobody pretends to deny to be paramount
and controlling to all ftate laws, and even ftate conftitutions,
wherefoever they interfere or difagree.

The treaty, then, as to the point in queftion, is-of equal force

" with the conftitution itfelf; and certainly, with any law what-

fover.  And the words, “« fball meet with no lawful impedi-

.ment,” &c. ave as ftrong as the wit of man could devife, to -

avoid all effeéts of fequeftration, confifcation, or any other ob-
ftacle thrown in the way, by any law, particularly pointed
againft the recovery of fuch debts. S
"I am, therefore, of opinion, that the judgment of the Circuit
Court ought.to be reverfed. ' v B
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By tag Court. All and fingular the premifes béing feen
by the court here and fully underftood, and mature deliberation
had thereon, becaufe it appears to the court now here, that in

1 7;6.

_ the record and procefs aforefaid, and alfo in the rendition of the -

judgment aforefaid, upon the demurrer to the rejoinder of the
Defendants in error, to the replication of the fecond plea, it is
manifeftly erred, it is confidered that the faid. judgment for
thofe errors and others in the record and procefs aforefaid, be
revoked and annulled, and altogether held for nought, and it
is further confidered by the court here, that the, Plaintiff in
error recover againft the Defendants, two thoufand nine hun-
dred and feventy-fix pounds, eleven fhillings and fix-pence,
good Britifh money, commonly called fterling money, his debt
aforefaid, and his cofts by him about his fuit in this behalf ex-
pended, and the faid Defendants, in mercy, &c. But this
judgment is to be difcharged by the payment of the fum of 596
dollars, and intereft thereon to be computed after the rate of
five per cent per annum, from the 7th day of Fuly, 1782, till
payment, befides the cofts, and by the payment of fuch dama-
ges as fhall be awarded to the Plaintiff in error, on a writ of
enquiry to be iffued by the Circuit Court of Virginia, to af-
~certain the fum really due to the Plaintiff in error, exclufive-
ly of the faid fum Jf $96 dollars, which was found to be due to
the Plaintiff in error, upon the trial in the faid Circuit Court,

on the iffue joined upon the Defendant’s plea of peyment, at,

a time when the judgment of the faid Circuit Court on the faid
demurrer was unreverfed and in full force and vigor, and for
the execution of the judgment of the court, the caufe aforcfaid
is remanded to the faid Circuit Court of Virginia.

JUDGMENT reverfed.

GEYER, ¢t al. verfus MICHEL, ¢t al. and the fhip
Den ONZEKEREN.

) HIS was a2 Writ of Error to the Circuit Court, for the
Diftriét of South Carslina; and, on the return of the re-

cord, the following pleadings appeared: ' o
n



